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PREFACE

Dear readers,

In front of you is the Thematic Collection of Papers presented at the International Scientific Confer-
ence “Archibald Reiss Days”, which was organized by the Academy of Criminalistic and Police Studies in
Belgrade, in co-operation with the Ministry of Interior and the Ministry of Education, Science and Techno-
logical Development of the Republic of Serbia, National Police University of China, Lviv State University of
Internal Affairs, Volgograd Academy of the Russian Internal Affairs Ministry, Faculty of Security in Skopje,
Faculty of Criminal Justice and Security in Ljubljana, Police Academy “Alexandru Ioan Cuza“ in Bucharest,
Academy of Police Force in Bratislava and Police College in Banjaluka, and held at the Academy of Crimi-
nalistic and Police Studies, on 3 and 4 March 2015.

International Scientific Conference “Archibald Reiss Days” is organized for the fifth time in a row, in
memory of the founder and director of the first modern higher police school in Serbia, Rodolphe Archibald
Reiss, PhD, after whom the Conference was named.

The Thematic Collection of Papers contains 168 papers written by eminent scholars in the field of law,
security, criminalistics, police studies, forensics, informatics, as well as members of national security system
participating in education of the police, army and other security services from Spain, Russia, Ukraine, Bela-
rus, China, Poland, Armenia, Portugal, Turkey, Austria, Slovakia, Hungary, Slovenia, Macedonia, Croatia,
Montenegro, Bosnia and Herzegovina, Republic of Srpska and Serbia. Each paper has been reviewed by
two reviewers, international experts competent for the field to which the paper is related, and the Thematic
Conference Proceedings in whole has been reviewed by five competent international reviewers.

The papers published in the Thematic Collection of Papers contain the overview of contemporary
trends in the development of police education system, development of the police and contemporary secu-
rity, criminalistic and forensic concepts. Furthermore, they provide us with the analysis of the rule of law
activities in crime suppression, situation and trends in the above-mentioned fields, as well as suggestions on
how to systematically deal with these issues. The Collection of Papers represents a significant contribution
to the existing fund of scientific and expert knowledge in the field of criminalistic, security, penal and legal
theory and practice. Publication of this Collection contributes to improving of mutual cooperation between
educational, scientific and expert institutions at national, regional and international level.

The Thematic Collection of Papers “Archibald Reiss Days, according to the Rules of procedure and way
of evaluation and quantitative expression of scientific results of researchers, passed by the National Council
for Scientific and Technological Development of the Republic of Serbia, as scientific publication, meets the
criteria for obtaining the status of thematic collection of papers of international importance.

Finally, we wish to extend our gratitude to all the authors and participants at the Conference, as well as
to all those who contributed to or supported the Conference and publishing of this Collection, especially to
the Ministry of Interior of the Republic of Serbia and the Ministry of Education, Science and Technological
Development of the Republic of Serbia.

Belgrade, June 2015 Programme and Organizing Committees
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SECRET INTELLIGENCE AND TECHNICAL
AND TECHNOLOGICAL PROJECTS - ENDANGERING
NATIONAL AND WORLD SECURITY!

Mladen Bajagic*
Sasa Mijalkovic®
The Academy of Criminalistic and Police Studies, Belgrade

Abstract: We are witnessing accelerated development of technical and technological, as well as infor-
mation and communication innovations that are being applied in carrying out the intelligence and coun-
terintelligence activities, highly visible and low visible covert actions, as well as other forms of special war-
fare. In the area of intelligence activities, a ‘technical method’ has been developed (Technical Intelligence
— TECHINT), based on the application of sophisticated technical and technological as well as information
and communication achievements. One of the global projects of electronic spying based on TECHINT is
‘PRISM. On the other hand, the target of those carrying out covert actions and new forms of special warfare
has also been the environment, ie certain countries and whole regions along with their flora, fauna and
climate, the ultimate goal being endangerment of both national security of those countries and their overall
development in all areas of life. The project that is to be blamed for the sudden climate changes and numer-
ous natural disasters that have befallen the world throughout recent years is ‘HAARP’ The aim of this paper
is to describe and illuminate new forms of the violation of sovereignty and security of countries , as well as
inhumane methods of endangering nature, especially harmful artificial influences on climate changes in
the world, through the description of the secret program ‘PRISM’ and alleged American scientific project
‘HAARP?

Keywords: technical method of security sector, TECHINT, SIGINT, PRISM, HAARP, national securi-
ty, international security.

INTRODUCTION

The technical method (Technical Intelligence — TECHINT) implies collecting intelligence data by elec-
tromagnetic, electromechanical, electro optical or bioelectronics sensors from the space, earth, sea and
atmosphere by using audiovisual recording, ie applying Remote Sensing and cutting and recording signals
emitted by communication systems of foreign countries and other entities.*

To be more specific, TECHINT implies: 1) discovering, collecting, analysis, processing, evaluating, us-
ing and storing information about enemy technologies, especially enemey materials (captured enemy ma-
terial-CEM), in supporting technical intelligence demands and 2) technical research and evaluation, iden-
tification and exploitation of sensitive sites (Sensitive Site Exploitation-SSE); exploitation and assessment of
damage caused by combat activities of foreign armed forces, and analysis of the success of the operations

1 This is the result of the realisation of the Scientific Research Project entitled “Development of Institutional Capacities, Standards
and Procedures for Fighting Organized Crime and Terrorism in Climate of International Integrations”. The Project is financed by the
Ministry of Education, Science and Technological Development of the Republic of Serbia (No 179045), and carried out by the Acad-
emy of Criminalistics and Police Studies in Belgrade (2011-2014). The leader of the Project is Associate Professor Sasa Mijalkovi¢,
PhD; This paper is the result of the research on project: “Management of police organization in preventing and mitigating threats to
security in the Republic of Serbia®, which is financed and carried out by the Academy of Criminalistic and Police Studies, Belgrade - the
cycle of scientific projects 2015-2019.

2 mladen bajagic@kpa.edu.rs

3 sasa.mijalkovic@kpa.edu.rs

4 Waltz, Edward. (2003). Knowledge Management in the Intelligence Enterprise, Artech House Boston & London, pp. 38-39; FM
34-54: Technical Intelligence, US Department of the Army, 30 January 1998, p. 2—1; Bajagi¢, Mladen. (2010). Metodika obavestajnog
rada, Beograd: Kriminalisti¢ko-policijska akademija.

5 Hastedt, Glenn. (2003). Espionage: A Reference Handbook, Santa Barbara, California: ABC CLIO, p. 54; Techint: Multi-Service
Tactics, Techniques, and Procedures for Technical Intelligence Operations, (FM 2-22.401, NTTP 2-01.4, AFTTP(I) 3-2.63), US Army,
Marine Corps, Navy, Air Force, June 2006, p. vii; Detaljnije o terminima CEM (Captured Enemy Documents-CED i Captured Enemy
Equipment-CEE) u: Bajagi¢, M. (2011). Uloga i znacaj tehni¢tkog metoda (Technical Intelligence) u prikupljanju obavestajnih infor-
macija (kumulativna vojnotehni¢ka informacija). Beograd: Vojno tehnicki institut, Vol. 46, Br. 3, str. 1-108.
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carried out with the help of the researched equipment.® Because of the massive usage of TECHINT meth-
ods, certain secret police forces have been given the label ‘electronic intelligence services.”

Within the technical method a subspecialty has been developed and special terms have been adopted
for labelling certain technical intelligence collecting diciplines : 1) Signals Intelligence (SIGINT), 2) Imagery
Intelligence (IMINT), 3) Measurement and Signature Intelligence (MASINT), 4) Information Technology In-
telligence (ITINT), 5) Geospatial Intelligence (GEOINT) i 6) Telemetry Intelligence (TELINT). The scientific
and technical basis of most mentioned collecting disciplines of the technical method (MASINT, SIGINT,
COMINT, IMINT i GEOINT) is, above all, Remote Sensing.

SIGINT is a generic term used to denote wiretapping operations- interception and analyses of intelli-
gence communications and other electonic emissions (telephone connections and systems, etc.)?, as well as
collecting strategic intelligence knowledge of the diplomatic, military, economic, scientific and other plans
and events, foreign radars, various aircraft and weapons systems.’

SIGINT operations are used to follow, intercept and decode the traffic of foreign means of communi-
cation (radio connection; satelite, radar and telephone connections; terrestrial and optical connections and
other audio and visual signals). To be more specific, SIGINT analysis includes: 1) sorting and scanning
intercepting messages and signals that have intelligence significance; 2) initial analysing with the aim of
identifying enemy equipment and operational schemes; 3) storing intercepted electronic intelligence infor-
mation; 4) cretaing data basis out of those information and locations/ facilities whence they have been col-
lected; 5) application of developed technical procedures for analysing information from intercepted com-
munication and non-communication systems; 6) information processing through automated equipment
for detection and analysis of signaling information; 7) making technical and tactical intelligence reports,
etc.'?

SIGINT includes various forms of the technical method, primarily the two key subdisciplines: 1) col-
lecting intelligence data from the means of communication —connection (Communication Intelligence/
Interception — COMINT) and 2) collecting intelligence data by recording electronic means (Electronic In-
telligence — ELINT). COMINT covers gaining intelligence information through intercepting communica-
tion systems, including radio and TV programs, whereas ELINT involves gathering electronic intelligence
knowledge through intercepting noncommunication signals ( signals emitted by radars)."

The significance of SIGINT can be most thoroughly understood through the analysis of the Echelon
system, the central part of the UKUSA agreement (United Kingdom — United States Agreement) in the area
of electronic intelligence activities, the first global example of intelligence cooperation after The Second
World War'2. Furthermore, in the beginning of the XXI century, other bilateral agreements were reached
among the UKUSA members, such as Australian American agreement AUSMIN;, which includes antiter-
rorism and counterterrorism intelligence cooperation. Also, Norway, France, Germany and Sweden have
contributed to the globalization of electronic intelligence activities and UKUSA agreement through the
‘Multinational, Multiagency, Multidisciplinary, Multidomain Information Sharing - M4IS’ project.

Also, the UN, NATO, and EU have turned to the improvement of electronic intelligence capacities
through their own security and intelligence capacities and in coopreation with technologically most power-
ful countries. > However, since a lot is already known about the projects UKUSA and ECHELON, we have
decided this time to devote more attention to the less known project ‘PRISM..

At the same time, natural disasters and catastrophes are indisputably becoming serious threats for the
national and world security. '* In that sense, the technical method is being misused for the new forms of
special warfare, which primarily threatens the environment of certain countries and whole regions. More
specifically, the targets are flora, fauna and the climate, and the ultimate goal is endangering the national se-

6 Odom, William E. (2004). Fixing Intelligence: For a More Secure America, New York: Yale University Press, p. 65.

7 For example, the British service GCHQ (Government Communications HQ) and American NSA (National Security Agency).
Read more in: Mijalkovi¢, Sasa; Milosevi¢, Milan (2013). Savremene obavjestajne sluzbe: organizacija i metodika obavjestajnog, bez-
bjednosnog i subverzivnog djelovanja (Contemporary Intelligence Services: organization and methodology of intelligence, security and
subversive activities), Banja Luka: Visoka $kola unutrasnjih poslova (High School of Interior), pp 96-101, 419-420, 411-413.

8 Johnson, Loch K. (ed) (2007). Strategic Intelligence (Volumes 1-5). Westport, Connecticut, London: Praeger Security International,
Prefeace (x); Signals Intelligence, US Marine Corps, MCWP 2—22, Washington, DC: Department of the Navy, Headquarters United
States Marine Corps, 2004.

9 Richelson, Jeffrey T. (2007). The technical collection of intelligence. In: Johnson, Loch K., Handbook of Intelligence Studies, New
York: Routledge, p. 108; Hastedt, Glenn. (2003). op. cit., pp. 14, 210.

10 Compare: Bajagi¢, M. (2011). Uloga i znacaj tehnickog metoda (Technical Intelligence) u prikuplianju obavestajnih informacija (The
Function and Importance of Technical Method —Technical Intelligence- in Collecting Intelligence Information, op. cit.

11 Lerner, K. Lee, Lerner, Brenda Wilmoth (eds) (2004). Encyclopedia of Espionage, Intelligence, and Security, Volume 3 (A-Z). USA
Farmington Hills: The Gale Group Inc, p. 79; More about ELINT operations and other technical collecting disciplines (TELINT,
MASINT, HACKINT i dr.) in: Bajagié, M. (2011), op. cit.

12 Johnson, Loch K., op. cit., p. 122.

13 Svendsen, Adam (2008a). The Globalization of Intelligence Since 9/11: Frameworks and Operational Parameters. In Cambridge
Review of International Affairs, Volume 21, Number 1, pp. 129-144.

14 Mijalkovi¢, Sasa (2011). Nacionalna bezbednost (National Security), Belgrade: The Acadamy of Criminalistic and Police Studies,
pp. 195-197.
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curity of the given countries and their overall development in all areas of life. The surprising climate chang-
es and numerous natural catastrophes that have stricken the whole world are attributed to the HAARP’
project. It is a super secret project that has been developed by the USA within the SIGINT operations.

"PRISM’ PROJECT

In the beginning of 2013, the world public was shocked by the ’Snowden’ affair that revealed an ultra
secret project NSA for the surveillance of electronic communication under the code name "Prism’(PRISM).
According to the data revealed by the former member of CIA and NSA Edward Snowden, currently the
most famous intelligence defector, Prism is primarily used for collecting electronic data of private users of
large internet service. In the realization of Prism, almost all world IT leaders cooperate with NSA :’Micro-
soft, *Yahoo, ‘Google, "Facebook, "Paltalk; AOL, *Skype, *Youtube’ and ‘Apple] and also private mails, pho-
tographies, messages and correspondence on Facebook, attitudes on Twitter etc., are kept track of.™ It is
the latest evolutionary generation of secret wiretapping programs of the US government dating from 11th
September 2001, which started working under President George Bush Jr. By adopting the Patriot Act , and
it was expanded by the Foreign Intelligence Surveillance Act of 1978 Amendments Act of 2008” or the “FISA
Amendments Act of 2008”6

Since 2007 the PRISM program has allowed the US electronic services, NSA primarily, to monitor
hundreds of millions of people around the world on the Internet in real time. Through these activities, a
huge number of people in foreign countries is being monitored, and also all Americans that make contact
to people abroad via Internet can be under surveillance. According to the official Washington, the PRISM
program has been approved by the US Federal Court, and it has also been known to the members of the
Committee on the Intelligence of the Congress, who have been in obligation to strictly keep this biggest US
state secret. The US Government insists upon the attitude that NSA is allowed to collect data in this manner
with the permission of the Court. Still, both the US public and the whole world have been apalled by the
evident violation of human rights and the right to privacy of citizens and their communications, guaranteed
by the Constituition , especially by the Fourth Amendment to the US Constitution. "/

The legal basis for launching the "Prism’ program can be found in the "Protect America Act’ of 2007,
through which the secret NSA program was conceived under the title SAD-984KSN (PRISM)*, which is
later specified in detail by the above mentioned amendments of 2008. The Foreign Intelligence Surveillance
Act (FISA) was significantly applied by The Act of 2007, and the most important changes concern the
following:

— Changing the conditions for getting the order for surveillance by the NSA, where it is provided that
the NSA is allowed to carry out surveillance of communications during 72 hours without anyone’s
permission, while the NSA keeps secret and protects the contents of the intercepted communica-
tions, except in the cases when the legal basis for the initiated action must be determined;

— Wiretapping in the USA (Domestic wiretapping), that, without a court order, allows monitoring elec-
tronic communications of the US citizens who make contact with foreigners who are the targets of
the US investigations on terrorism;

— Foreign wiretapping, which is regulated by the law in such a manner so that it can be carried out with-
out a court order for any kind of foreign electronic communications, even if the communications
include the US locations, etc.;

— Data monitoring about Americans who communicate with persons who are not the USA citizens,
and who are the intelligence targets of the US Government;

— Declarations of a foreign agent, that is, by this Act it is not necessary for the persons under surveil-
lance to declare themselves as foreign agents and, with the permission of a court, be wiretapped. In
other words, the NSA now has freedom to wiretap any individual abroad without a court order, what
was necessary according to the FISA';

15 Google, Facebook and others have vehemently denied to have been giving the NSA Agency ‘direct access’ to their servers, al-
though that has been completely confirmed through the ‘Snowden’ affair. Sometime later, Face book has made an announcement on
its blog that in the second half of 2012 it got between nine and ten thousand such requests, which related to 19.000 users of this social
network (AFP).

16 A BILL To amend the Foreign Intelligence Surveillance Act of 1978 to establish a procedure for authorizing certain acquisitions of
foreign intelligence, and for other purposes, 110TH CONGRESS, 2D SESSION.

17 See: The fourth Amendment to the US Constitution: “The right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath
or affirmation, and particularly describing the place to be searched, and the persons or things to be seized".

18  Protect America Act of 2007, Public Law 110-55, 121 Stat . 552, August 5, 2007,

19 Elekronske komunikacije stotina stranih drzavnika je prisluskivano kroz ovaj program, o ¢emu govore otvorene afere u dve pos-
lednje godine i irom Evrope. I nemacka kancelarka Angela Merkel bila objekt americke elektronske $pijunaze.
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— Application of all antiterrorism laws and legal regulations in the area of collecting intelligence data
through this program (The Terrorism Suppression Act, The US Protection Act, etc.), that is, gaining
certain intelligence information for an indefinite period. The only condition is that it has to be the
geolocation outside the USA. The application of the directive in this area can be carried out within or
outside the USA. All it has to be asked for is that the aim is related to the official request for collecting
intelligence information about operations of the persons involved in the surveillance

— Authorization power is vested in the NSA director and the prosecutor who can authorize surveillance
of all communications, including the communications of the individuals outside the USA (US cit-
izens and non-US citizens) without the permission of the Foreign Intelligence Surveillance Court.

The final goal of the project is, as officially stated, gaining foreign intelligence information, with drastic
reduction of legal procedures. Also, according to this Act, each person or company can be ordered to neces-
sarily offer help to the NSA in gathering intelligence information within the Prism project. Gaining implies
gathering foreign intelligence information from or with the help of a communication provider, a guardian,
or any other person (an official, an employee, an agent, or another person employed at the providers) who
has access to the communications, both when they are transmitted or stored, or to the equipment that can
be used for the transmission or storage of such communications. Comparing the FISA, within this Act, the
term ‘electronic surveillance ‘has been replaced by the term ‘gaining intelligence knowledge] so this does
not require any longer the permission of the competent court. In this manner, the work procedures has
significantly been accelerated, although the law provides for the subsequent permission of the competent
court, and the obligation of the prosecutor to inform the Congress about the actions undertaken two times
a year, particularly on persons who refuse to cooperate with the NSA.

»HAARP“ PROGRAM

Within the SIGINT operations, the US has developed in recent decades a super secret program and
system HAARP (High Frequency Active Auroral Research Program). HAARP involves a system/ network
of radio transmitters of almost incomprehensively vast power and suitable detection instruments. HAARP
has over 180 antennas located near Gakona at Alaska® . These powerful transmitters / antennas send over
3 600 000 watts continuously on a daily basis using six generators of 3.6 thousand horsepower in volume.**
It’s one hundred times more powerful transmitter than those used, for example, by BBC TV in Europe. The
pulse energy that is generated by HAARP can be greater tens of thousands of times, and the first HAARP
heater was successfully tested in Alaska in 1996.2

The US Senate approves about $20 billion each year for the improvement of the HAARP system that has
multiple functions: studying the phenomenon of northern lights and radio communications and classical
intelligence operations. HAARP has evolved through three phases:

— Development Prototype-DP had 18 antennas organized in three columns with six rows. The output
power of the transmitter was 360 MW, and antennas had power only for the basic testing of the
ionosphere;

— Filled Developmental Prototype — FDP had 48 antennas in six columns with eight rows, and a trans-
mitter of 960 MW. It was capable for more powerful ionospheric heating, and used for several suc-
cessful scientific experiments in ionosphere, and

— Final Ionospheric Research Instrument/ IRI — FIRI* which has 180 antennas in 15 columns with 12
rows, with the output power of the transmitter of 3.6 MW, and the overall radiated power will be
able to reach the value of 3,9811 MW. There are plans for further development of these capacities.**

— According to the US official documents, strategic goals of the HAARP system are the following:

— scientific research, especially the research of ionosphere (the upper layers of the atmosphere); there-
fore, it owns a high voltage transmitter and the system of antennas that operate on the high fre-
quency principle. HAARP scientific instruments are used for observing ionosphere and the effects
produced during the active research by using the transmission system

20 Uporedi: HAARP: High Frequency Active Auroral Research Program, Internet 29/03/2014, http://www. haarp.alaska.edu/haarp/
en.html.

gl HAARP: High Frequency Active Auroral Research Program, Technical Information, Internet 29/03/2014, http://www.haarp.alas-

ka.edu/haarp/tech.html.

22 See: Cohen, M. B., Golkowski, M., Inan, U. S. (2008). Orientation of the HAARP ELF ionospheric dipole and the auroral electro

jet. In Geophysical Research letters, Vol. 35.

23 TIonosferic Research Instrument (IRI) is a transmitter of great power operating in a high frequency range (HF), and it is used for

temporary excitation of a part of ionosphere.

24 : Kennedy, E.J., Kossey, P, Description of the HAARP Gakona Facility With Some Result From Recent research, Internet

29/03/2014, http://www.ursi.org/Proceedings/ProcGA02/papers/p0893.pdf.
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— military testing™;
— usage as a communication system for submarines, because it allows communication with submarines
in great ocean depths using radiation of extremely low frequency (ELF);

— penetration into the ground in order to search hidden tunnels or underground hiding places of mil-
itary interest;
— improvement of satellite links;

— protection of the territory from the enemy aircraft and intercontinental ballistic missiles. Namely,
this system can provide turning of rockets from the flight trajectory by raising ionosphere and thus
protect territory from the ballistic missiles. HA ARP installations interfere with all radio communica-
tions in ionosphere, too (at an altitude from 64 to 950 km off the ground);

— destroying enemy satellites;
— identification of types of missiles approaching the US territory;
— disrupting and complete disabling communications in certain areas;

— changing the chemical structure of the upper layers of the atmosphere, that is, climate programming
on the desired part of the planet;

— causing earthquakes, and
— managing human health and biological processes on the Earth. %

Tha last four points have aroused the most vehement opposition of the world public to this program.”
The reason is that the powerful signals detected from the HAARP system heat the ionosphere in the upper
layers of the atmosphere at the height from 100 km to 350 km, which causes the warming effect of certain
areas at great altitudes.”® The US has officially stated that the task of HAARP is, in addition to improving
communications with submarines and recovery of the ozone layer, also, removing pollution caused by car-
bon dioxide and carbon monoxide. Still, it is thought that HAARP, considering its possibilities, should be
used with more caution. The reason for concern is that the heating is done in the form of firing a controlled
beam of electrons at a target at the speed of a supersonic aircraft (the mechanism is not still explained to the
public). The electrons are absorbed by the lower layers of the atmosphere, but at greater altitudes the beam
is spread for hundreds of miles in circles, and it is able to easily shoot down the ballistic missile. Finally, the
HAARP program can be used to manipulate the climate conditions, where the warming effect is used to
shift the airflow extremely subtly and create massive cumulative weather effects over a certain area, which
can last for days and weeks.?

Namely, unlike the lower latitudes, in the areas of greater altitudes, there is a natural flow of electrical
current through the ionosphere, which is associated with the emergence of the spectacular northern lights-
the aurora borealis. Warming changes the conductivity of the ionosphere and affects its natural electrical
currents, which is considered by some people to be the key mission of the HAARP program. In this man-
ner, HAARP allows to change and modulate the natural patterns of low frequency radio waves emitted by
the ionosphere, because the giant extremely low frequency-ELF radio transmitters heat part of the iono-
sphere.®

ELF waves have a property of literal penetration into each matter. Normal radio waves cannot penetrate
deep into the water, but ELF waves can. ELF radio will soon become the only means of communication in
nuclear submarines cruising the sea bottom, so that HAARP offers far more powerful means of message
transmission than conventional radio transmitters and receivers. ELF waves also penetrate far deeper into
the ground and rocks than radio waves. GEO radar for exploring the ground is pretty much limited by
depth, but systems using ELF waves can, without problems, peek very deep below the surface of the Earth's
crust, and, without exception, locate and identify all underground bunkers and shelters, they can be used
to establish control of human and animal behavior, to improve radio receptions even through the walls of
buildings specially reinforced by brick and steel, to block foreign electronic devices and radio waves, etc.”

The biggest criticism for the development and use of HAARP system is expressed because it is used, by
many estimates, for the following:

25 ELF/VLF Wave-injection and Magnetospheric Probing with HAARP, Stanford University January 2003.

26 Ibid.

27 See: Chossudovsky, Michel. (2001). Washington’s New World Order Weapons Have the Ability to Trigger Climate Change, Centre
for Research on Globalisation: Third World Resurgence.

28 HAARP (High Frequency Active Auroral Research Program), Internet 20/06/2014, http://wwwhaarp. alaska.edu/
haarp/tech.html.

29 Ibid; See: Smith, Jerry E., Weather Warfare: The Military’s Plan To Draft Mother Nature, Kempton IL.: Adventures Unlimited, 2006.
30 FujimaruS.and R. C. Moore, ,,Analysis of time-of-arrival observations performed during ELF/VLF wave generation experiments
at HAARPS, In Radio Science, Volume 46, Issue 3, June 2011.

31 Knowledge HAARP project, Internet 23/06/2014, http://us.figu.org/portal/Knowledge/HA ARPProject/tabid/110/ Default.aspx.
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1) as terrestrial ionospheric VHF reflector (a source of field-aligned ionospheric VHF reflectors)*, that
is, to heat the ionosphere, which disrupts the Earth’'s magnetic field, what can be used for jamming
enemy’s telecommunications. In addition, it is also possible to create ozone hole in the atmosphere
above the territory of the enemy, thus exposing the population and the army to the deadly radiation
from the space. It is argued that ionospheric testing within HAARP can completely change the mag-
netic polarity of the Earth *;

2) for causing an earthquake (an earthquake machine) by using waves of extremely low frequency
(ELF) which, passing through the sea, land and the atmosphere, can cause mechanical vibrations at
great distances and deliberately encourage earthquakes and weather modifications with the conse-
quences of huge precipitation, floods and droughts®. So, HAARP is a huge threat to the ecological
security of the whole world;

3) For directing tremendous energy in the function of a powerful weapon (a directed-energy weapon.
Namely, 3,5 million of emitted watts represents power, which, for example, allows one to focus short-
wave radiation to any point of the ionosphere and its heating till the point of turning it into a high
temperature plasma; this suggests that HAARP represents a giant microwave oven for global use
and a devastating weapon in the range or a nuclear bomb. Since HAARP operates on the principle
of strongly focused radio impulses, directed towards the ionosphere, it is heated to high tempera-
tures and the plasma grid is formed, creating the effect of the ‘microwave oven. As this part of the
atmosphere is used to maintain links, in this way, the possibility of managing cosmic systems, mis-
siles, aircraft, etc. is lost. The aircraft that are in the zone of the directed operation of HAARP can be
scorched, that is, they would be burned;

4) as a system for electronic warfare;

5) As a system for Teslas wireless power transfer- namely, the HAARP system also generates extra low
frequencies from 0, 5 to 300 Hz. The system, according to the published data, can interfere with the
‘normal’ brain functioning on a particular territory, through the action of the waves in the frequency
range from 0, 5-30 Hz. Ionosphere research experts know that at lower frequencies the human brain/
consciousness can be affected. It is the frequencies that correspond to the so called alpha or the
Berger rhythm (from 8 to 12 Hz). The brain vibrates at these frequencies during mental relaxation.
At approximately the same frequency range the earthquakes can be induced or their effects can be
mitigated. It has been scientifically established that the frequency range from 400 to 450 MHz is the
framework of true fundamental vibrations of the human organism. A signal of the HAARP system
has already been ‘caught’ at the frequency of 435 MHz, therefore, it is considered that, with the help
of it, brain wave modification is performed, and consequently, modification of mental functions and
reactions of millions of people,® and,

6) For creating explosions of nuclear proportions.*

Even despite these known facts, all the information on the results of the HAARP research program are
still unavailable for the world public. In addition, there is a reasonable suspicion that the program equal to
the HAARP system is currently being developed in Greenland, where a heating device of the capacity of 10
million watts is being built, and the same system is being developed in Norway, thus defining contours of a
powerful entity which completely covers Eurasia, including China.

CONCLUSION

It is undisputed that the technical and technological,and information and communication achieve-
ments are applied in the implementation of intelligence and counterintelligence activities, highly and low
apparent covert actions, and other forms of special warfare. In the field of intelligence activities, great pow-
ers have developed electronic spying global programs. The latest one that is known to the global public is
the program "PRISM. So far, it has been known that it is a global program for electronic spying of private
users of large Internet service.

32 Chemtrail Awareness Week, HAARP is a Directed Energy WeaponInternet, Internet 24/04/2011, http://www. alternativemedia.
ca/chemtrailday.pdf.

33 Shachtman, Noah, “Strange New Air Force Facility Energizes Ionosphere, Fans Conspiracy Flames’, In Wired Magazine, Retrieved
17 April 2011.

34 Chossudovsky, Michel. (2007). Climate Change: Weather Warfare: Beware the US military’s experiments with climatic warfare. In
Ecologist; More Powerful Than HAARP-Bigger, Nastier Earthquake Machine Now In Operation, Internet 28/07/2014, http://before-
itsnews.com/earthquakes/2013/02/bigger-nastier-earthquake-machine-now-in-operation-2449204. html.

35 See: http://ww w.time- travel.com/s kybooks/.

36 Dirtyfactsbehind HAARP Technology!, Internet 28/07/2014, http://envirocivil.com/environment/dirty-facts-behind-haarp-tech-
nology/.
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At the same time, there are serious indications, but no irrefutable evidence, that the technical method is
misused for causing natural disasters, which, in the spirit of international law, would be an act of aggression.
Surprising climatic disasters, that is, intimidating precipitation and floods that during 2014 befell certain
European regions, especially Southeast Europe and the whole of the Balkans, are often interpreted in the
public as a consequence of the operation of the HAARP system. The only thing undisputed is the fact that,
so far, there are three known locations of the HAARP system-Alaska, where it has been developing from
the beginning to the final project, and Greenland and Norway-where, according to the public information,
new development programs on the principle of HAARP are being carried out.
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Abstract: According to a geographic-deterministic comprehension of a notion that geography deter-
mines politics or in other words according to the comprehension that geography is linked to politics in its
broadest sense, on the Balkans there are unavoidably present some foreign forces which create geopolitics
of the Balkans. Directions of influence of these non-Balkan forces on the Balkan’s domestic relations have
shaped a geopolitical crossroad with its northwest-southeast and northwest-southwest poles on the Balkan
Peninsula. Following the violent secession of Kosovo and Metohija from Serbia a very wide and deep spatial
aperture has been created in Serbian ethnic territory with a tendency of its further widening and in accord
with it its trait is continuous piranhas-like ‘biting’ of the Serbian ethnic territory as well as its diminution. In
accord with such geopolitical scenario Kosovo and Metohija has fully got an Islamic sign mark and it has
gained a multiple geopolitical role. It is in particular the existence and widening of Albanian ethnic wedge’
acting in direction of the Morava-Vardar valley as a main traffic and military-strategic artery of the Balkan
that is unacceptable for majority of the Balkan peoples. This wedge cuts off an ‘ethnic’ link of Christian
Orthodox Serbs and Macedonians and also of the Serbs and Greeks. Consequently, the Albanians might
preoccupy Macedonia from the west and north, or in other words from Struga to Kumanovo. This poses a
great danger for the peace in the Balkans and it should be avoided at any cost.

Keywords: Serbia, Kosovo and Metohija, geopolitics, security, violence .

The Balkans is a geostrategic important European southern region and a cradle of European cultural,
historical and civilization development. In geographic and geostrategic terms the Balkans is a ‘geopolitical
crossroad’ as well as ‘geopolitical inter-station’ of the East and West, a great door toward the east, west, north
and south of Europe and it is possible even to label it ‘the chain of the world. The Balkans is also consid-
ered to be ‘the region of Southeastern Europe’ situated between the Black Sea, Marmara Sea, Aegean Sea,
Ionian Sea and Adriatic Sea, which means that its northern frontier equals a line from the Gulf of Trieste
to the Black Sea or, in other words, from Trieste to Odessa.! In addition, throughout history and also at the
beginning of 21st century the Balkans, as both the threshold and door of Europe, was a significant region of
encounters and conflicts of different civilizations (primarily of the Christian Orthodox, Catholic and Mus-
lim civilizations). In ethnic sense, the Balkans is a region of an “ethnic cocktail” (Z. Bzezinski); the bridge
of encounter but also of collision of many peoples and of great transmigrations of the peoples, migrations,
divisions, secessions and strong national and nationalistic passions.” The Balkan Peninsula is located in the
southeast of Europe. Its usual northern borderline is a line the Gulf of Trieste — the Ljubljana valley - the
Danube river (its confluence). Within this range of the Balkan Peninsula there are around 520.000 square
kilometers and around 50 million of people. However, taking into consideration cultural-historical contents
as a basis of the borderline determination, much more appropriate borderlines of the Peninsula would be
the borderline: the Gulf of Rijeka — Kupa — Sava - Danube up to the Djerdap — Carpathians —Bilrad plateau
— Prut — Danube - Black Sea borderline. This includes the Wallachia Plain and southern Moldavia (in Ro-
mania) into the Balkan Peninsula, but not Slovenia and Istria. The territorial surface of the Balkan Peninsu-
la comprehended in this sense would be 565.000 square kilometers with approximately 55 million people.®

1 Enyuknoneduja Jyzocnasuje, I ToM. JyrocmoBeHcku nekcmkorpadcku 3aBogi. 3arpe6, 1985, crp. 361; Bpaucnas Maruh,
“Teononumuuku Kvy4 3a cy0ouHy sepuea céema — majna banxana”,CKLI, Beorpa, 1995, p. 8

2 Murposuh, Jby6ua, Hosu ceemcku nopedax u banxar, CKII, Hurm, 1999, p. 30

3 The Peninsula is open to the European continent from many directions. In the west and southwest it is bordered by the Adriatic Sea
and Ionian Sea and in the southeast and east by the Aegean Sea, Marmara Sea and Black Seas. It is linked with southwestern Europe
by the Po valley and it is linked with western, middle, northern and even with eastern Europe by the Pannonia valley. The Wallachia
plain connects the Peninsula with eastern Europe and the Black Sea basin. Nowadays there are eleven states on the Balkan Peninsula:
Turkey, Greece, Bulgaria, Romania, Macedonia, Albania, Serbia, Montenegro, Bosnia and Herzegovina, Croatia and Slovenia, but in
Bosnia and Herzegovina there are two entities — the Republic of Srpska and Federation of Bosnia and Herzegovina with a considerable
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At the beginning of the 21st century the Balkans was a region with politically imperfectly defined bor-
derlines and with redundancy of history and ‘unfinished peace’ However, the production of the redun-
dancy of history in the Balkans as the region where the arcs of different civilizations get intersected and
different religions and ethnicities get intermixed is not a consequence of the Balkan peoples’ acts only, but
also of great powers which most often not only have ‘shuffled cards and arbitrated, but have also directly
triggered and managed the conflicts. Such was the state of affairs not only in the 19th and 20th centuries,
but unfortunately at the beginning of the 21st century as well. The Balkan peoples are no less valuable and
talented from the European ones, but in recent periods geo-history acted like a sort of the storm in the Bal-
kans, like a sort of the weather disaster which during certain war periods devastated everything which for-
mer generations of people had created in this geo-region in the past. Certainly at the beginning of the 21st
century and in new historical circumstances the Balkan peoples needed a Copernican turn - the turn from
the warrior culture toward the worker culture, that is, toward a new culture of the work and the peace. This
is a precondition for the development, modernization and progress of the Balkans. And this precondition
demands a change of the system of values, world-related point of views, cultural orientations of the peoples
and of course this has its own implications regarding the process of self-identification and transformation
of identity of cultural essence of the Balkan peoples. It is the time for a metamorphosis of cultural forms
from the warrior culture toward the working patriot culture in the spirit of a message of Djuro Danicic “It is
possible to die for one’s homeland at each working place”* However it is obvious that such renaissance will
not be accepted by the Albanians in the Balkan for a long time. Therefore, considering the fact that in the
Balkan the Albanians are the initiators and protagonists of regional conflicts - it is impossible to interpret
the aforementioned Danicic’s thought as a renunciation of great significance of a warrior values and patri-
otism of other peoples and citizens.

In the circumstances of growing cruelty of the Balkan bleakness, the working patriotism should be only
an upgrade of basic values on which national and cultural identity of the Balkan peoples had been built
upon. According to geographic-deterministic comprehension of the notion that geography determines pol-
itics, or again according to the comprehension that in the broadest sense the geography is connected with
the politics, in the Balkans there have been unavoidably present foreign powers which create the geopolitics
of the Balkan. Directions of influence of these non-Balkan powers on inter-Balkan relations have shaped a
Balkan geopolitical crossroad with northwest — southeast (NW - SE) and northwest-southwest (NW-SW)
poles. Throughout history, from directions of the northwest Germany and Austria, from the northeast
Russia and Hungary, from the southeast Turkey and from the southwest Vatican, the Republic of Venice
and Italy exerted their influence in the Balkans. From direction of the southern Mediterranean side the
navy powers such as Great Britain and France and later in the 20th century the United States of America
exerted their influence, too. Austria declared itself a ‘natural’ successor of Turkey in the Balkans and Russia
made efforts to grasp control over the Straits (Bosphorus and Dardanelles) and gain access to ‘warm’ seas,
while Great Britain fiercely resisted it. Therefore, the geopolitical crossroad was clearly shaped into an intri-
cate Balkan geopolitical node. And so the process of ‘Balkanization’ of the Balkan had started.’

A foreign component of the Balkan geopolitical node has been most often expressed in a division of
interest spheres (both secret and public ones) by biased meddling into Balkan geopolitical relations and
processes, causing strives among the Balkan peoples along with redrawing of political borderlines and cre-
ation of new states (e.g. the creation of Albania 1912-1913).6

degree of statehood. In general, Turkey is territorially the most extensive state (779.452 square kilometers) and Slovenia the smallest
one (20.251 square kilometers.) Greece, Macedonia, Albania and Bosnia and Herzegovina are located on the Balkan Peninsula by their
entire territorial surface. There are eight local languages in use. On the Peninsula there are three cultural-civilization systems (circles):
eastern Christian, Islamic and western Christian. These systems are mostly interconnected in Bosnia and Herzegovina, which was one
of the causes for the recent civil war of ethnic-religious origin there. (Vimh, Josan, Baznkarcku seononumuxu 460p u CPCKu emHut-
Kku npocmop, 360pHOMK pafoBa, “Teononomuuka cmeaprocm Cpba,” VIHCTUTYT 3a reoomriike cryauje, beorpan, 1997, p.412)

4 Murposuh, Jby6uia, Yapu Henosnamux obana, KisvkeBHa 3ajeauiia, Berbko Buakosuh, Him, 2007, pp.76-78.

5 Derogatory term ‘Balkanization’ implies political-geographical fragmentation, mutual quarrels and intolerance of the Balkan peo-
ples and states and the predominance of foreign forces and factors. Up to these days the Balkans has been primarily an object and not
the subject in international political military and economic relations.

6 In terms of the spheres of interest, the majority of the settlements and attempted settlements were made between Austria and Rus-
sia, although one of the first plans regarding division of the Balkans had been made at the court of French king Louis XIV in 1686 (the
plan of Jean Copain). According to this plan, France was supposed to gain Istanbul for which Napoleon I said that it was “the key of
the world”. There were also famous divisions of the spheres of interest in the Balkans in October 1944 in Moscow and in February 1945
on Yalta. According to an agreement made between Stalin and Churchill in October 9th 1944 in Moscow, the percentage part of great
powers in the Balkans was the following one: Romania — Russia 90%, others (Great Britain, the USA, France and others) 10%; Greece
— Great Britain and the USA 90%, Russia 10%; Bulgaria — Russia 75%, the others 25%; Yugoslavia and Hungary - 50:50% (Henujep,
Brapgumup, Mumepece cipepe, ITpocsera, Beorpaz, 1980, p. 389)
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GEOPOLITICAL SIGNIFICANCE
OF KOSOVO-METOHIJAN REGION

The territory of the Autonomous Province of Kosovo and Metohija encompasses the surface of 10.887
square kilometers and it consists of two regional and four sub-regional morpho-tectonic units. They are:
KOSOVO, with secondary valleys Lab and Upper Morava (the Gnjilan valley) and Kacanicka gorge which
is located between the mountain Sar and Skopska Crna Gora (Karadag); and METOHIJA, which consists
of Upper Metohija or Metohija in the narrow sense of the word and the Prizren valley. The Upper Metohija
and Prizren valley make a comprehensive tectonic depression of valleys and one regional-geographic unit.
Secondary intra-regional and peripheral geo-systematic units are the following ones: Ibar-Kopaonik moun-
tain-valley region in the northern margin part of the Province. This region is a southern and southeastern
part of Starovlah-Raska highland. Drenica is a region between Kosovo and Metohija valleys. Podrim, with
a limestone and flysch insular mountain Milanovac is connected with Drenica, along with Prekoruplje, a
hills-valley area that is directly connected to the lowland part of Upper Metohija in the basin of the river
Klina which is the left tributary river to the Beli Drim River.

Mountain rim of Metohija in direction to Upper Polimlje, Crnogorska hills, Kolasin and the valley of
the upper Ibar River with gigantic Prokletije mountains dividing Metohija from the Zeta, Montenegrin
and Skadar coast. The Sarplanina area is situated between the Prizren basin and Poloske (Tetovo) valley in
the upper part of the watershed of the Vardar (Aegean watershed) and Radika (Adriatic watershed) rivers.
With mountains Koritnik and Pastrik, Sar-mountain area forms an orohydrographic node of a Central
pulse-system (called Catena Mundi in Latin sources) in antic presentations of the orographic system of the
Balkan Peninsula. The western part of the Sar Mountain overlooks the outlet part of the valley of the White
Drin from Prizren basin above the watershed of the White and Black Drim in northern Albania. From
there arises the Drim valley of the Metohija in the direction southwest-northeast (SW-NE), connecting the
Skadar-Ljeska coast with the Prizren basin. The Drim valley is a major natural link of historical Zeta with
Metohijan-Kosovo Old Serbia or Lower Serbia Lower in Latin sources (Servia inferior) and also a central
transverse communication road - Zeta road (Via de Zenta) - between the Adriatic Sea and the interior
part of the Balkan Peninsula, starting from Split, Neretva, Dubrovnik and Kotor roads in the north up to
Via Egnatia in the south, the ancient main link between the Western and Eastern Roman Empire. Some
authors underline the connection of Sar Mountain area with Prizren or Metohijan-Prizren basin due to its
functional relation with Prizren, the town with great influence to its mountainous background and also a
former royal capital place in the period of the peak of power of medieval Serbia. By its regional position and
its main natural and anthropogeographical-ethnographic characteristics Sar Mountain region is a separate
regional unit with an excellent complex geographic, biogeocenologic, anthropological and ethno-cultural
structure.”

The Kosovo-Metohijan region is a historical seat, the state-forming core and central territory of the me-
dieval Serbian state and certainly these characteristics are the most significant geopolitical characteristics of
each and every state. The relief of Kosovo and Metohija is of mountainous character, with two large valleys
(Kosovo and Metohija), encompassing 36.5 % of the total surface, while their hilly and mountainous part
covers 63.5 % of the surface of the Province. The Kosovo valley consists of a plain along the river Sitnica,
with an average altitude of about 500 meters, while the Metohija valley is a gently undulate terrain with
an average altitude of about 400 meters. The climate of Kosovo and Metohija is determined by its jagged
relief, its proximity to the Adriatic and Aegean Seas, the direction of positioning of its mountains and val-
leys and also by the network of its numerous rivers. When viewed from the geopolitical and geostrategic
aspects, Kosovo and Metohija is a Serbian security macro-fortress. Subsequently, the territory of Kosovo
and Metohija encompasses about 12.3 % of the whole state surface of Serbia. Furthermore, when viewed
by the position that Kosovo and Metohija has had in the state territory of Serbia it is obvious that it holds a
great geopolitical, geostrategic and military significance, because in Serbia violent secession of this Province
has not been recognized. By its geostrategic and geopolitical position the region Kosovo and Metohija is
of priceless significance for Serbia. The region of Kosovo and Metohija covers the whole line of the state
borderline of Serbia with Albania and about two thirds of its borderline with Macedonia. Comparing the
strategic depth of Serbia with the spatial depth of Kosovo and Metohija both in the terms of its short and
long axis, it is possible to conclude that the region of Kosovo and Metohija encompasses about 100 kilometers
of the strategic depths by both of these axes. Taking into consideration that the strategic depths of Serbia is
small, in particular in case of the short axis (East — West), then the estimation of great strategic significance
of Kosovo and Metohija for Serbia becomes even more supported by such evidence. The region of Kosovo
and Metohija holds great significance in Serbian ethnic space. In the words of experts it is a ‘soft belly’ of
Serbia. By the use of this metaphor in a picturesque way there is expressed the great strategic significance of

7 Paposanosuh, Muiosan, Kocoso u Memoxuja — anmponozeozpagcke, ucmopujcko-zozpagcke, demozpagcke v 2e0nonumusxe oc-
Hose, Crry>x6enn rnacHuk, beorpap, 2008, p. 9-10
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Kosovo and Metohija for Serbia and even broader - for the whole ethnic space of the Serbian people.® The
ethnic structure of Serbian population in Kosovo and Metohija up to the period of the 1960’s reflected the
statehood status of the Serbian population on Kosovo and Metohija.’ In comparison with the Kosovo valley,
Metohija has considerably more complex morphotectonic structure.’

The physical-geographical characteristics of Kosovo and Metohija used to have the characters of ele-
ments / parts of the ‘macro-fortress’ much more in the period of medieval Serbian state than nowadays at
the beginning of the 21st century, but in the first place due to its specific relief, there is clearly identified its
geopolitical position and role in contemporary age as well. However, all aspirations of Serbia for the Balkan
to become the zone of peace in the 20th century have not been accomplished yet primarily due to the inter-
ests of some great powers to keep the Balkan Peninsula as the most fragile European region in the state of
constant tension so that in given certain political circumstances the security problems of the Balkans might
become activated. This was most directly proved in the case of the last decade of the 20th century by the
lack of respect of international law and the Charter of the Organization of the United Nations on behalf of
the most powerful military force in the history of humankind and also by the implementation of double
standards regarding the peoples in the Balkans.

GREAT ALBANIAN STATE IN THE BALKAN
AS AVANGUARD TO NEW WAR CONFLICTS

In European science it is well-known that homeland regions of Albanian people are the regions in the
contemporary central Albania. The famous German Albanologist Georg Stadtmiler underlined that the
homeland region of the Albanians encompasses the valley of the river Shkumba, both sides of the river
Mat, Kroya and some other neighboring parts. However, in the last decade of the 20th century from several
aspects Albania became interesting to some Western powers. For them it became ‘the key’ of the Adriatic
Sea (the position on Otranto) and the fan-shaped arrangement of the Albanians outside (around) of the
contemporary state of Albania provides the creation of considerably more spread ‘friendly’ Albania, in
particular at the expense of the Serbian territories. In particular the existence and spreading of the ‘Albani-
an ethnic wedge’ in direction toward the Morava-Vardar valley as a main transport and military-strategic
artery of the Balkans is unacceptable for the majority of the Balkan peoples. This wedge cuts off the ‘ethnic’
link of Christian Orthodox Serbs and Macedonians and also of the Serbs and Greeks. Consequently, the
Albanians might preoccupy Macedonia from the west and north, or in other words from Struga to Ku-
manovo. The Albanians have the hugest population growth in Europe, which means that in future period
their demographic capacity will gain in significance. Albania is predominantly a Muslim state and so by
protecting the Albanians one might ‘gain points’ in other Muslim states. However, perhaps by placing the
Albanians under their control the United States of America would like to prevent spreading of fundamen-
talist Islam to the western Balkans and its inroad into middle and Western Europe. Having placed Albania,
Macedonia and Bulgaria into their influence zone, the USA have created some sort of a control (strategic)
belt the Adriatic Sea — Black Sea. Thus, there has been accomplished additional protection of an important
Mediterranean oil road as well as some sort of a barrier to the influence of Germans and Russians and even
British, French and Italians on the whole entity of the Balkans. This fact becomes even more interesting if
the USA (and other western states) have opted for the concept ‘weak Serbia, which from geopolitical aspect
implies strengthening and inroad of Orthodox Islam toward the Middle and Western Europe.

8 The testimonies of foreign authors are the best illustration of ethnic, political and religious circumstances in the region of Kosovo
and Metohija. These are the works of Ami Boué, Joseph Miiller, Johann Georg von Hahn, Ivan Stepanovich Jastrebov, Alexander
Fyodorovich Gilferding, Victor Berar, Gaston Gravier and others. In 1838 Joseph Miiller published the data on the religious and
linguistic section in the structure of population in Metohija — Pec, Prizren and Djakovica. In Pec the Serbs were majority (92.09 %)
in comparison with the Albanians. In Prizren the percentage of the Serbian population was 73.68 % and only in Djakovica there was
vast Albanian majority (80.76 %). (Benuxa Anbanuja - samucnu u moeyhe nocneduye, VIHCTUTYT 3a reornonmrirdke cryamje beorpaj
1998, pp. 21- 22),

9 According to the census register of the population in Kosovo and Metohija in 1929, the Serbs were the majority of the population
(61 %). It is obvious that the Albanians understood the demographic factor to be the strategic one and they acted in that way, so that
according to the census register of the population in 1948 in Kosovo and Metohija, the percentage of their population was 68.5 %,
at the census register in 1961 there was 67.1 % and in 1981 74.4 %. Due to the fact that the Albanians boycotted the census register
in 1991, the estimation of the percentage of their population in this period was 81.6 %. (Vimuh, Josan. Kocoso u Mezoxuja uzasosu u
002080pu, VIHCTUTYT 3a reonoymTiyke cryauje Beorpag 1997, p. 261),

10 Metohija was a the biggest valley in the Socialist Federative Republic of Yugoslavia, descending on the tectonic confluence of
Dinara and Sar mountain ranges and surrounded by high mountains of Sar and Prokletije. The altitude of the bottom of the valley is
350-450 meters and the rim of the mountain rises over 2000 meters. Deep Metohija valley is lower, but larger than Kosovo valley. It
is oval in shape and is characterized by a complex ‘plastics’ of wavy hilled bottom which abounds in the river flows and tectonic lines.
Along its edges at the crease with the rim of high mountains the rivers deposited powerful rampart-like mountain massifs. Within
the Metohija valley there are secondary Pec-Djakovica, Prizren and Mirus valleys. ‘(Mapkosuh, J. B., Peeuonanta zeoepaguja COP
Jyeocnasuje, Yausepsutet y beorpapy, IpahesuHcka kiura, beorpap, 1980, p. 440-441)
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The latest scientific analysis has shown that the Albanians are not satistied with the secession of Kosovo
and Metohija from Serbia. In the first phase they will attempt to create ‘Great Kosovo, because in recent his-
tory there were publicly expressed expansionist aspirations of the Albanians living in Kosovo and Metohi-
ja towards: a) Southeast of Serbia (Medvedja, Bujanovac, Presevo) within the framework of the project
“Dardania’; b) Kosovo and Metohija within the framework of the project “Independent Kosovo™; c¢) Mon-
tenegro (Plav, Gusinje, Bar, Sutomore, Ulcinj within the framework of the project “Malesija”; d) Western
Macedonia within the framework of the project “Iliria” and ) Northern Greece within the framework of the
project “Epir”, If such expansionist aspirations of the Albanians got accomplished, then the so-called Great
Kosovo would form a federal or confederate union with Albania. In this case the territory under control of
the Albanians would cover around 55000 square kilometers with 6.5 to 7 million Albanians." The creation
of great Albania in the Balkans would trigger further national prepotency of the Albanians and most prob-
ably an open conflict with Serbia or Greece, which would unavoidably lead to the Third Balkan War. This
is primarily a warning for the European states and also for the Organization of the United Nations. In other
words, without Kosovo and Metohija Albania cannot accomplish its strategic role in geopolitical games in
the Balkans which was designed for it by some centers of power after the wreckage of Yugoslavia. Albania
lacks all necessary resources on which there are based important elements and determinants of the state
powers (spatial and strategic depth, demographic potentials and economic and natural resources as the ba-
sis of economic power of the state). On the basis of these facts, it is not difficult to conclude why the pressure
of a part of international community over Serbia (to accept the change of the state-legal status of Kosovo
and Metohija) is so strong and that these pressures and extortions will continue regardless of the fact who
will reign in Serbia and in what way. In other words, the issue of human rights and the rights of national
minorities as well as the need for domestic democratization in Serbia have a totally supporting role, the role
of ‘a smoke-screen’ for the pressures which are motivated solely by the geopolitical and geostrategic reasons.

The violent geopolitical modeling following the post-Balkan intervention of the NATO pact in the
southeastern European region might have very negative consequences for the most powerful states of the
Western world, because the friendly relation with terrorist organizations might eventually have a boomer-
ang effect. It has become completely obvious that the slogans on humanitarian missions and creation of a
multiethnic and tolerant and supposedly democratic society in Kosovo and Metohija are not in accordance
with the reality and that it became more difficult and uncertain to find the exits from the Balkan labyrinth
than it had been possible to do that in the period before the intervention. In contrast to idealism and illu-
sions, the state of affairs in this province shows that there is a new ‘history repetition’ there, that Albanian
violence as well as the ethnic and religious conflicts do not quiet down and that extremisms and preten-
sions of various players in the Balkans and outside of it constantly grow and announce the revenge of an
‘unlearned lessons in history’ An arbitrary geopolitical modeling and violent cutting of ‘the Gordian knot
in the fragile Balkan crisis field and redrawing of the state borderlines is a serious blow not only to the basis
of international law but also it triggers spreading of instability in the region and activity of new separatist
movements in the world."?

It is certain that the Albanian leaders in Kosovo and Metohija for a long time have not counted on do-
mestic economic and civilization progress, but on non-economic sources of profit by criminal and illegal
methods of acquisition of wealth by trafficking drugs, people and weapons or by separate sources of help,
even the help from Islamic sources. This gives rise to civilization regression in the Balkans and Europe
which becomes more malignant and more distant from the postulates and principles of liberal and demo-
cratic civil society and regional stability.

The violent secession of Kosovo and Metohija from Serbia, which stands in contrast to constitutional,
historical and international law; will significantly change integral capacity of security of the Balkans. By the
act of disrespect of the Resolution of 1244 of the Security Council of the United Nations and the Kumanovo
Agreement, the Charter of the United Nations and international law in general are also ignored. On the
other hand, the implementation of international terror and terrorism toward one nation (the Serbs) in the
Balkans has become legalized, because at the beginning of the 21st century the process of ethnic cleansing
of this nation in Kosovo and Metohija has almost come to the end.”*

The geopolitical position of the Balkan peoples and states has always been created by non-Balkan ac-
tors, first of all by great powers and the biggest centers of political, economic and military power. The influ-
ence of these non-Balkan factors, relations of the Balkan states and peoples toward these centers of power

11 Tahunosuh , Pagocnas, Hacumwe Ha Kocosy u Memoxuju, Ilonuruaxa pesuja No.1/2008, p. 79

12 Maruh, Mwnan; Bypuh, XKusojus, Kocoso u Memoxuja nped cydom ucmopuje, 36opank pagosa CAHY, Beorpag, 2007, pp.
125-128

13 The threat to the security in the region of the Balkans became more obvious at the beginning of the 21st century and the violence
of the Albanians over the Serbs was intensified. Since the establishment of the Serbian state in the Balkans, the Serbs have struggled for
their survival. An analysis of the historical documents regarding the expulsion of the Serbs from Kosovo and Metohija throughout last
three centuries (1690-2006) leads to the conclusion that there were 1 150 000 Serbs expelled by force from the Old Serbia (it is the for-
mer name of today’s Kosovo and Metohija) and that about 200 000 of them were murdered and 150 000 — 200 000 of them converted
into Islam. (leperuh, Josan H., Cpou u Apbanacu, Haponsa 6ubmorexa Cp6uje, Beorpaz, 2005, pp. 52; 130)

-15-



Radoslav Gacinovic

and mutual relations between the Balkan states and peoples themselves and domestic crisis fields in the
Balkans have created the so-called Balkan geopolitical node. In the very center of this Balkan geopolitical
node, or the crossroad where main directions of the influence of non-Balkan factors get intersected, there is
Serbian ethnical space and their homeland - Serbia. There is almost no possibility that such adverse influ-
ences of these powerful non-Balkan factors can be completely avoided and so this fact will continue to very
unfavorably influence the possibility of the accomplishment of national and state interests of the Serbian
people on their whole ethnical space.'*

Throughout recent political history and in particular during the war in the wreckage of the second
Yugoslavia, the Serbian ethnical space was continuously narrowed. In this sense, the greatest losses were
from 1991 to 1995, when Croatian state was left without 500000 Serbs as official owners of over one third
of the land in the state by their expulsion from their homes and by various other ways. This was followed
by the violent secession of Kosovo and Metohija from Serbia, the territory of about 10887 square kilome-
ters. These losses were partially the consequence of the absence of any kind of support of the world power
centers for the idea of reaching a fair solution of Serbian national issue. An indirect consequence of this fact
was the expulsion of the Serbs from the regions which historically and traditionally were theirs and then the
consequence was also the removal of the Serbs from the Adriatic Sea and the rivers Kupa, Una and Neretva,
with serious dangers of further narrowing of this space in the region of Raska. The process of the violence
toward the Serbs is still active, with an objective of narrowing of the Serbian ethnical space and forcing
compactness of the Serbs into the watersheds of three Morava rivers (Great, Western and Southern ones),
which would be a vanguard for vanishing of the Serbian people as political nation and for great turbulences
in the Balkans, including a great war. This poses a great threat to the peace in the Balkans and it should be
avoided at any cost.

GEOPOLITICAL STRUCTURE
OF THE BALKANS GETTING CHANGED DUE
TO THE VIOLENT SECESSION OF KOSOVO AND METOHIJA

Within the framework of the Serbian ethnical space, Kosovo and Metohija is a sacral-geographical,
spiritual and historical center of all Serbian people. Their cultural-civilization identity makes all its parts
connected into one unique ethnic spatial unit: the region of Raska as a historical center of the Serbian state
and Pomoravlje (western and southern ones as well as Ponisavlje) as the backbone links of contemporary
geostrategic and geopolitical position of Serbia as the homeland of all Serbs. Kosovo and Metohija also
make the central line of connecting Serbian ethnical territories into one unique unit on its southern geo-
strategic wing: from the Kumanovo valley up to the east, over the region of Raska in the center and Monte-
negro in the west and on the Adriatic coast and its littoral part. And vice versa, by exclusion of Kosovo and
Metohija from the Serbian ethnic space this connection disappears and in the depth and width of about
100 kilometers this ‘soft belly” of Serbia becomes open and through it and over it there is the possibility of
continuation of further dismemberment and disintegration of the Serbian ethnic space in all directions: to
the west, northwest, north and east.

By the violent secession of Kosovo and Metohija from Serbia in the Serbian ethnical space there comes
the creation of a very wide and deep spatial aperture, with a tendency of its continuous widening and in
accord with that, of continuous piranha-like ‘biting’ of the Serbian ethnic space and its narrowing. In such
geopolitical scenario Kosovo and Metohija completely get Islamic sign mark and gain a multiple geopolit-
ical role: firstly, to support the creation of the project of ‘Great Albania,'* primarily at the expense of the
Serbian ethnic space; secondly, to strengthen the so-called northern Islamic wedge which would cut
into the center of the Serbian ethnic space (Kraljevo — Nis — Kragujevac) and thirdly, by the connec-
tion of Kosovo and Metohija and the region of Raska as Muslim spatial unit factually there would be
created a territorial aperture between Serbia and Montenegro. In this way probably in the long run
this would vitiate the idea of the establishment and strengthening of cultural and all other relations
between the Serbian ethnic spaces in the Balkans, that is, between historically determined ethnic
territories of the Serbs.

Kosovo and Metohija is located in the very center of envisioned ‘green Islamic transversal’ which goes
from Tashkent over Asia Minor, Thracian territory (the part of Bulgaria and Greece), Macedonia (in its
Islamic boundaries), Kosovo and Metohija, Raska (Sandzak in Islamized terminology and geopolitics) and
Bosnia and Herzegovina all the way to Cazin as the farthest Islamic point in Europe. This is the direction
and vector of new Islamic inroad to Europe of which Turkey is its strategic intercessor.

14 Vimmh, JoBaH, ,bankaHCKM reomOMMTIYKI YBOP M CPIICKM €THUYKM TIPOCTOP, 300PHIK pafioBa, eononomuuka cmeapHocm
Cpba, VIHcTUTY'T 3a TeononuTudke crypuje, beorpag, 1997, pp. 429-430
15 Boposan, Bophe, Benuxa Anbarnuja - nopexno, udeje npaxca, Bojaoucropujcku nscturyT, Beorpaz, 1995, p. 237
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By the violent secession of Kosovo and Metohija from Serbia, the geopolitical architecture concept of
the Balkans gets into the process of transformation of the Balkans into a continuous conflict region of
small Balkan states by activating the processes of separatism and nationalism from outside (by creation of
misleading stereotypes regarding certain Balkan peoples and on the basis of it their demonization as well),
simultaneously opting for one of the opposing sides and in this way provoking even bigger conflicts which
are prepared in advance in centuries-long politics of great powers ‘divide et impera’'®

Thus, during the last twenty years of interference of foreign factors into Yugoslav crisis in the Balkans,
several new dependant states which are mainly ethnically clean states were created, despite a declarative sup-
port of the West for multiethnic society. In particular Croatia has become ethnically clean state by expulsion
of the Serbian people from their ancestral homes in its territory and following that it was accepted into the
European Union and the NATO pact. Only Serbia has remained as a multiethnic state after the wreckage
of the Socialist Federative Republic of Yugoslavia. In addition, a ‘new Kosovo was created following the
intervention of the most powerful military force in the history of mankind. On the territory of it there was
rapidly conducted ethnic cleansing and genocide of Serbian and other non-Albanian peoples by the use of
terrorist activities. Macedonia is also divided and subject to conflicts and criminalized Albania and after
having gained independence Montenegro will soon become the target of the Albanian separatist movement.

Permanent loss of Kosovo and Metohija would have catastrophic consequences for the existence and
survival of the Serbian people in this region. In addition to the destruction of the Serbian spiritual vertical
which had created the national identity of the people, the negative consequences of such loss would be
reflected on economic, military and strategic field as well. By the violent secession of Kosovo and Metohija
(Kosmet) from Serbia its state sovereignty has been threatened and this sovereignty is a primary precondi-
tion for the survival and struggle for life of all Serbian people, because without the statehood constitution of
one people (nation) there is no possibility for defense of their vital values and interests. The loss of this part
of the state territory most often simultaneously has as a consequence the loss of the cultural-civilization pa-
rameters (in both spiritual and material sense), Serbian sacred monasteries and monuments, demographic
potentials and vital natural resources and economic basis. However, even more significant are geopolitical
consequences of the secession of Kosovo and Metohija from Serbian sovereignty and territorial integrity
(regardless of the fact whether it is obtained at a glance of by ‘step by step’ methods). In the case of the seces-
sion the Albanians take over the whole quality of this region from the Serbs and instead of it being Serbian
‘fortress’ it becomes Arbanasian (Albanian) geopolitical ‘fortress’ in the Balkans not only in demographic
sense, but also in cultural-civilization, military-strategic, economic and even in the statehood sense of the
word. Due to the violent secession of Kosovo and Metohija, the Serbian lands are faced with the total de-
struction and the extent of their spatial implosion and fragmentation goes beyond the limit of ethnic and
spatial compactness which is sufficient for their survival on this Balkan ‘bleakness point."”
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Abstract: In recent decades we have witnessed a growing number of major accidents and emergen-
cies caused by natural hazards (floods, earthquakes, cyclones) and human factors (chemical and nuclear
accidents, conflicts, terrorism). In such situations, people’s lives are fundamentally changed and accom-
panied by various social consequences: loss of loved ones, loss of control over one’s own life, loss of the
sense of security, hope and initiative, social infrastructure, access to services and assets. Reactions may be
various; shock, tears, anger, rage, a sense of hopelessness and an anxiety are just part of the whole range of
unpleasant experiences. However, the intensity of the stress responses differs among individuals, but also
communities, and thus the needs for interventions are different. The role of organizations dealing with the
protection and rescue is to provide immediate assistance and protection, and also psychosocial assistance
and support. The psychosocial support is the process of facilitating the recovery of individuals, family and
communities from the effects of hazards and it plays a key role in the interventions at major accidents in-
volving large number of victims.

Psychosocial support means that in the approach to a person two dimensions are involved influenc-
ing each other mutually: psychological (inner, emotional and meditative processes, feelings and reactions
of individual) and social (relationships with other people, family networks, social values and culture of
the community). The third dimension involves the first responders. Stress can initiate the development
of depression, depressive disorders, anxiety, professional burn-out, depersonalization, distress, emotional
exhaustion and related mental health problems, as well as other indicators of psychological distress among
members of rescue teams.

Bearing in mind the importance of psychosocial programs of the nineties, their implementation is sup-
ported in many projects and it is proposed that the psychosocial care becomes an integral part of the emer-
gency response of the public health care system.

Keywords: emergency situations, community, depression, mental health problems, psychosocial assis-
tance.

INTRODUCTION

Historically, psychosocial consequences of war times, natural disasters, technological and traffic acci-
dents as well as terroristic attacks are nothing new. Psychological disorders used to be a topic even during
the American civil war when they were termed “nostalgia” and “sickness of the soul” During the First
World War, psychic disorders which occurred as a consequence of warfare were termed “neurasthenia’,
“shell shocks” and “war neurosis” The Second World War contributed to the collection of much more data
on stress disorders such as “combat shock’, “combat stress” and “combat fatigue’, yet at the same time due to
the effects extension on civilians and vital (critical) infrastructure, it broadened the knowledge on psycho-

social disorders in the community.

The progress of scientific research in the field of psychosocial support has enabled better understanding
and perception of complex reactions of human psyche exposed events causing trauma. The most complete
knowledge of these issues was acquired after the Vietnam, Korean and Arab-Israeli war. Extremely harsh
conditions of warfare at the time inflicted significant emotional consequences upon the participants but
at the same time increasingly affected civilians thus emphasizing the necessity of broad psychological and
social support of the victims.

1 jgacic@sezampro.rs
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In recent decades, vulnerability® in terms of natural hazards has again taken precedence over technolog-
ical risks and dangers of war that threaten the community. According to the data from the OFDA/CRED
International Disasters Database (EM-DAT), the number of natural disasters appears to have increased
worldwide. In the decade 1900-1909, natural disasters occurred 73 times, but in the period 2000-2005 the
number of occurrences rose to 2,788. Furthermore, the International Federation of Red Cross and Red
Crescent Societies reported that 231,764 people were killed by disasters in Asia from 1972 to 1996. (Kusu-
masari, et al., 2010). However, regardless of different generic origin in relation to dangers of war, the natural
disasters have inflicted equally difficult consequences on civil population, threatening before all the most
vulnerable groups. At the same time it acknowledged the necessity to raise the awareness of psychosocial
needs of victims and develop the capacity of psychological support. In addition to traditional programs
that meet the physical and fundamental needs of affected populations related to food, water and shelter,
the International Federation of Red Cross and Red Crescent, and other humanitarian organizations have
developed programs to respond to the psychological and social suffering of affected populations. The per-
manent and growing interest of the international community for the psychological and social effects of
natural, technological disasters and wars on people is reflected in increasingly comprehensive literature on
psychosocial health, as well as the growing number of projects and other resources that deal with psycho-
social support.

Further development of human civilization is accompanied with equally alarming data. In the past
decade (2000-2009), 899 natural and technological disasters have occurred in Europe, claiming the lives
of 89,317 people and affecting 9,196,702 people’. Among the most common events in Europe are natural
disasters,* with more notable recent cases including the floods in the Czech Republic and Germany in 2002
and in Poland in 2010, as well as the Marmara earthquake in Turkey in 1999 and the LAquila earthquake in
Italy in 2009. In addition, Europe has seen some high-profile man-made disasters, such as the bombings in
Madrid, Spain, in 2004 and in London, United Kingdom, in 2005. Since these terror attacks, not to mention
those in the United States on 11 September 2001, public awareness of man-made disasters has increased
in Europe.®

Statistics released by the UN Office for Disaster Risk Reduction (UNISDR) show that only in 2012 there
were 310 natural hazards of varying intensity around the world, which caused the deaths of 10,000 people,
but also influencing around 106 million people to be indirectly confronted with unforeseen economic,
infrastructure, environmental and psychosocial consequences. These consequences and the impossibility
of an adequate response of the community in many countries initiated the state of emergency or rather
disasters.

The main causes of the state of emergency and disaster in certain areas still are civil and regional con-
flicts which expose the participants and civilians to violence and suffering. The tragic events in Somalia,
Syria, Rwanda, Sudan and other war zones show significant difficulties in the process of providing psycho-
social support. The post-war period of transition in the former Yugoslavia showed an increase of socially
vulnerable population groups, and a huge number of refugees. Among them there are many people who
have been victims of torture and war trauma. Most of them did not have the primary social security, lived
under extremely difficult material conditions and had great health and psychological problems and often
did not have the knowledge about the types of assistance they could have got. And the aggravating factor
represents the fact that under conditions of war times, the participants in the conflict ignore the interna-
tional humanitarian law and its principles, as well as the possibility of preserving a humanitarian area where
the necessary psychosocial support would be provided to those in need. For these reasons, the idea to move
the line of first aid as soon as possible towards the line of attack is as old as the devising of the strategy of
mental health protection in war times and the “doctrine” has changed depending on the situation.” Moving
towards the first line in case of refugee population, usually involves working in collective centres, which
requires special adaptation to the conditions, population as well as estimate of risk factors and protection.®

2 Vulnerability is an essential characteristic of an element at risk (community, region, state, environment, individual, ...) which de-
termines the expected harm caused by the hazard. Vulnerability is changing over time and is driven by physical, social, economic and
environmental factors. UN Institute for Environment and Human Security, 2004.

3 http://www.emdat.be

4 http://www.emdat.be

5 The terrorist attacks of 11 September 2001 (9/11) left workplaces in pressing need of a mental health response capability. Unad-
dressed emotional sequelae may be devastating to the productivity and economic stability of a company’s workforce. In the second
year after the attacks, 85 employees of five highly affected agencies participated in 12 focus groups to discuss workplace mental health
issues. Managers felt ill prepared to manage the magnitude and the intensity of employees’ emotional responses. Rapid return to work,
provision of workplace mental health services, and peer support were viewed as contributory to emotional recovery.

6 Grim, A., Schmidt, S., Hulse, L., Preiss, M., (2014), Behavioural, emotional and cognitive responses in Europe disasters: results of
survivor interviews, Disasters, 38 (1): 62-83. B B
7 Jovi¢, V,, (2004), Psiholoska pomo¢ u okviru humanitarnih intervencija-$est godina iskustva u IAN-u (1997-2003), in: Spiri¢, Z.,
Knezevi¢, G., Jovi¢, V., and Opaci¢, G., (Eds.), Tortura u ratu, posledice i rehabilitacija,Jugoslovensko iskustvo, pp. 71-90.

8 Mollica, R., Cui, X., McInnes, K., and Massagh, M., (2002), Science-based policy for psyhosocial interventiona in refugee camps: a
Cambodine example, Journal of Nrvous and Mental Disease, 190 (3):158-166.
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The increased vulnerability of individuals and social communities to the consequences of different dan-
gers as well as the culmination of psychosocial reaction is not exclusively dimensioned by physical dimen-
sion, i.e. the level of physical exposure to hazard. Vulnerability is equally and perhaps primarily defined by
the lack of resilience, which is reflected through incompetence and limitation of the society to mobilize the
existing capacities and revitalize the affected area. According to experts who have been studying disaster
losses and causes of increasing vulnerability, understanding institutional standing, power, and their percep-
tion of disaster risk reduction is first and foremost on the path of building resilient communities.’

PSYCHOSOCIAL SUPPORT TO VICTIMS

In emergency situations, people’s lives are fundamentally changed and accompanied by various social
consequences: loss of loved ones, loss of control over one’s own life, loss of the sense of security, hope and
initiative, social infrastructure, access to services and assets. Reactions may be different; shock, tears, anger,
rage, a sense of hopelessness and an anxiety are just a part of the whole range of unpleasant experiences.
However, the intensity of the stress responses differs among individuals, but also communities, and thus the
needs for interventions are different.

Stress related disorders in most cases are described as “a normal reaction to abnormal circumstances”"
This implies that the traumatic event causes a change that is pathological. The change is usually described
in terms of “economic model” (stressor of too high intensity affects the balance / possibility of adaptation
/ defense mechanisms / normal recovery leading to disturbances)." This model falls within psychoanalyt-
ical tradition."” The adoption of this principle is very important both for the victims and the responders.
The intensity of difficulties, the symptoms that occur may disturb the victims and develop a fear that they
“are losing their mind” and that they will never be able to function normally. This may be even intensified
by experts, especially psychiatrists, whose presence and work may create an impression with the victims
that their symptoms are of a serious origin and require treatment. Therefore we find in literature recom-
mendations that in such situations experts should be named differently, nor neutral. Instead of naming
them psychiatrists or psychologists, it is better to name those experts “community counselors’, “advisors
in disaster”. It is also important, if possible, not to render psychological support in medical institutions, but
in institutions which are not directly related to mental health, for example in schools, churches, cultural
centres, Red Cross organizations etc. Education of community members is very important and such edu-
cation should be conducted in two directions. The first drection follows the requirement that community
members should be informed on emotional difficulties that they and their children may face, as well as
who they can address in case they feel they need support and the way they can help themselves in order to
mitigate those symptoms or at least make them tolerable.

The predominant disorders after the manifestation of different hazards that require special focus and
which should be reanalyzed are as follows:

1) Acute reaction to stress, which represents a temporary disorder that develops as a reaction to an
extreme physical and mental stress. The occurrence and severity of acute stress situation is highly in-
dividual. It depends exclusively on vulnerability and self-defence capacity of each individual. Symp-
toms of this disorder usually include an initial state of outrage, a certain degree of narrowing of con-
sciousness, disorientation and inability of reasoning. These symptoms usually occur a few minutes
after the stressful stimulus or event, and disappear after a few days, or not longer than six months. In
some people there sometimes occurs partial or complete amnesia in relation to the stressful event.

2) Adjustment disorder, which is reflected in the depressed behavior, feelings of inability to combat and
feeling of anxiety. However, adjustment disorder is very difficult to detect and accurately diagnose,
given that none of the symptoms is sufficiently prominent and notable to justify the diagnosis.

3) Post Traumatic Stress Syndrom" occurs immediately after manifestation of the hazard, or rather
in the situation labelled as emergency or disaster. In accordance with the psychiatric criteria PTSS

9 Nirupama, N., Etkin, D. (2012). Institutional perception and support in emergency management in Ontario, Canada. Disaster
Prevention and Management, Vol. 12, No. 5, 599-607.

10 Signs of stress may be expressed in many different ways: 1) Physical signs, eg. abdominal pain, fatigue 2) Mental signs, e.g. im-
paired concentration, track of time loss, 3) Emotional signs, e.g. anxiety, sadness, 4) Spiritual signs, e.g. life is meaningless, 5) Behav-
ioural signs, e.g. excessive use of alcohol (negligence), sense of uselessness, 6) Interpersonal signs, e.g. becoming introvert, conflict
with other people.

11 Psychiatric classifications offer better definitions of stressors: exposure to an event “which involves real or threatening death or
serious injury or a threat to one’s own physical integrity or other people’s integrity” (American Psychiatric Association, 1994), or “a
stressful event of situation of extremely dangerous or catastrophic nature, which may cause comprehensive suffering to almost every
person” (World Health Organization, 1993). 5

12 Bohleber, W, (2002), The Development of Trauma Teory in Psychoanalysis, In: Varvin S., and Stajner-Popovi¢, T., (Eds.), Upheav-
al: Psychoanalytical Perspectives on Trauma, pp.207-234.

13 According to the findings Staperstain the first group of symptoms makes the phenomenon of repetition syndrome, or persistent
repetition of the events and the revival of unpleasant dreams. The “flash-back” phenomenon is common, as well as the occurrence
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is defined as a behavioural disorder and an appearance of the reduction of function capabilities of
survivors which is most frequently caused by psychologically very serious events beyond usual hu-
man experience." This disorder is also described as absence of emotions associated with obedience,
undecisiveness and behaviour as if in a trance. During the next phase, in accordance with certain
opinions, the victims express the signs of acute neurosis, they are disturbed by memories and the
feeling of liability for survival. The manifestation of Post Traumatic Stress Syndrome may occur
directly, indirectly or delayed after surviving a traumatic event.

However, many people show resilience®, that is the ability to cope relatively well in situations of ad-
versity. There are numerous interacting social, psychological and biological factors that influence whether
people develop psychological problems or exhibit resilience in the face of adversity. (IASC Guidelines 2007.
str. 3)'¢ Social, psychological and biological factors that keep people resilient are called protective factors.
They reduce the likelihood of severe psychological effects at the time of having faced a difficult situation or
suffering. Belonging to a caring family or community, maintaining traditions and culture, possessing strong
religious beliefs or political ideology are examples of protective factors. As for the children, stable emotional
relationships with adults and social support, both outside and within the family, are very protective. Stud-
ies show that personality can be differentiated along (at least) five distinct dimensions' referred to as the
Big-Five, these traits capture individual differences in people’s personality: first, preference for originality
(Openness); second, tendency to control impulses and/or pursue goals (Conscientiousness); third, level of
sociability (Extraversion); fourth, willingness to cooperate (Agreeableness); and fifth, ability to cope with
stressors (Emotional Stability). Of these traits, Emotional Stability is most relevant for predicting people’s
changes in mental health following a disaster."® It is a fact, however, that psychosocial support even under
circumstances of existence of protective factors is necessary for preservation of the very structure, integrity
and culture of a community.

The term “psychosocial” implies a dynamic relationship between psychological and social dimensions
of an individual, whereby the two dimensions are influencing each other mutually.

The psychological dimension includes inner, emotional and meditative processes, emotions and re-
actions. The social dimension includes relationships, family and community networks, social values and
cultural practices. Psychosocial support refers to activities that meet the psychological and social needs of
individuals, families and local communities. In practice there are many approaches and activities which are
used in the name of “psychosocial support” and - in line with this diversity - various terminology is used. It
can be confusing and frustrating, especially when the use and definitions vary between and within organi-
zations and disciplines, or when certain terms are often used, and then become no longer valid. The terms
“trauma” or “traumatized” are, for example, especially sensitive. For some people these terms are intensively
related to the disorder which occurs in people’s lives after a critical, emergency event or situation. For others
these terms are too narrowly focused on psychological disturbances on the account of broader psychosocial
and mental health problems. IASC Guidelines help to bridge these differences through building mutual
understanding among mental health and psychosocial approaches. The exact definitions vary, from people
who work in primary health care and talk about “mental health” to those who work in other areas and
use the term “psychosocial health” IASC Guidelines set out the framework that highlights the necessary
steps before an emergency occurs which describes the minimum response during the acute phase and
then suggests comprehensive responses that are required during the early stages of reconstruction after an
emergency situation.

The people affected by a critical event are in need of different types of psychosocial support (Interven-
tion Pyramid, IASC Guidelines, 2007):

1) Basic services and security: The well-being of people is preserved if their basic needs are fulfilled
as well as the right on security, management and basic services like food, shelter, water, basic health
care. Psychosocial support in this level means commitment and representation for the purpose of

of intense emotional excitement when a person finds himself in a situation that symbolizes the traumatic event. The second group of
symptoms characteristic for this syndrome represents a state of emotional numbness, or general absence and total lack of interest in
activities, people and things around them as well as avoidance of conversation that is in any way connected with the event that caused
the trauma. The third group of symptoms is associated with an increase in emotional sensitivity which includes sleep disturbances,
irritability, social intolerance, the feeling of resignation and lack of perspective, as well as difficulties in concentration.

14 Staperstain, R., (1992)The emotional wounds of war, Millitary Review; 1.

15 Resilience - an individual’s ability to cope with difficulties and challenges and to restore and maintain the new balance when pre-
vious balance has been challenged and destroyed. It is often described as the ability of “recovery”.

16 TASC Working Group was formed in 2005 from 27 agencies, including the International Federation of Red Cross and Red Cres-
cent Societies. The work that the agency conducted jointly focused on the need for a comprehensive approach to psychosocial health
and was aimed to demonstrate practical steps to support mental health and psychosocial support. “TASC Guidelines on support of
mental health and psychosocial support in emergency situations” which were published in 2007, was the result of this cooperation.
TASC Guidelines can be found in print version and online at www.humanitarianinfo.org/iasc.

17 John, O.P. and Srivastava, S. (1999), “The Big Five trait taxonomy: history, measurement, and theoretical perspectives’, in Pervin,
L.A. and John, O.P. (Eds), Handbook of Personality: Theory and Research, 2nd ed., The Guilford Press, New York, NY, pp. 102-138.
18 Osborne, D,, Sibley, K., (2013)After the disaster, Using the Big-Five to predict changes in mental health among survivors of the
2011 Christchurch earthquake, Disaster Prevention and Management, Vol.22, No.5.
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establishment of basic services with respect for and protection of human dignity as soon as possible
and in the best possible way under given circumstances.

2) Community and family supports: most of the population affected by an emergency situation needs
some kind of psychosocial support to regain the sense of normality in their own lives in order to
make it easier for people to continue with everyday live and tasks. Psychosocial support may help
in different ways: helping people in mourning, adapting to new circumstances. A number of people
will need help in finding missing family members. Psychological support at this level means joining
the search for and connecting family members, as well as encouraging the creation of social net-
works within the community.

3) Focused non-specialized support: smaller number of people will be heavily affected by a hazard
and they may develop different disorders which may vary from milder to moderate. These people
will need individual, family or group interventions provided by trained and educated humanitarian
workers.

4) Specialized services: a small number of people will require specialized professional assistance,
which includes professional psychologists or psychiatric assistance. Those may be the individuals
who experienced very intensive reactions to crisis or the ones who had similar problems even before
the crisis. Support at this level may be individual or may require complex social intervention.

PROVIDING SUPPORT TO FIRST RESPONDERS

The analysis show that psychosocial support means that in the approach to a person two dimensions
are involved influencing each other mutually: psychological (inner, emotional and meditative processes,
feelings and reactions of the individual) and social (relationships with other people, family networks, social
values and culture of the community). The third dimension involves the first responders. Stress can initiate
the development of depression, depressive disorders, anxiety, professional burn-out, depersonalization, dis-
tress, emotional exhaustion and related mental health problems, as well as other indicators of psychological
distress among members of rescue teams."

The reactions of members of rescue teams, in addition to psychological disorders, are reflected in the
need to respond to the existing risks and threats. With these people, as many studies have shown, there are
physical symptoms of fear: a rapid pulse and breathing, impaired cognitive functions, which are reflected
in the problems of memory, reduced concentration, reduced ability to solve problems and difficulties in
communication. There is also a phenomenon of identification with the victims, they are uncapable to rest
and experience “conflict of roles” - or rather they get an uncontrollable need of rescuing others, often failing
to support their own families. So, first of all, responders should be coordinated and responsible and timely
perceive every possible scenario that awaits them. They are also vulnerable and susceptible to various psy-
chological situations that accompany complex catastrophic situations.® Sotgiu and Galati* (2007) asked
survivors about their experience during the floods in Italy in 2000 and found that participants remembered
well the emergency phase and reported a variety of emotions, such as fear, sadness, and surprise.

Prati, Catufi, and Pietrantoni (2012) noted similar emotional responses by survivors of earthquakes in
Italy, and highlighted the main coping responses during the earthquake: flight; freeze; seek shelter; no reac-
tion, because the individual did not realize what was happening; look for relatives and try to protect them;
seek additional information from the social environment; and completion of previous activities. Pro-social
behaviour was common and looting did not occur.??

Contrary to what most of people think, very often the causes of stess in employees and members of
rescue teams are not violent nor extreme experiences. People working as first responders, often find mean-
ing in their tasks and are able to deal with situations they are exposed to. Instead, stress reactions of first
responders are often caused by working conditions and organizational preparations. Working conditions
that cause stress are vague or non-existent job description, poor preparation and information, or lack of job
limitations.

In case supervision is inconsistent or inadequate it will add to stress in the same way as the situation
when an employee, a volunteer responder feels the lack of support in working environment. It happens very
often that the employees and volunteers get personally affected by the situation in which they work. They

19 Jovi¢ S.J, Risti¢ S.S., Bogdanovi¢ D.C., Radulovi¢ O., Vignji¢ A.M., Sagri¢ Cedomir R. (2012) Sources of stress among future helper
professionals in human services. Health MED 6: 2886-2892.

20 Pangi, L.R., After the Attack: The Psychological Consequences of Terrorism, Belfer Center, for Science and International Affairs,
John, E, Kennedy School of Government, Harvard University, Cambridge, Massachusetts, 2003.

21 Sotgiu, I. and D. Galati (2007) ‘Long-term memory for traumatic events: experiences and emotional reactions during the 2000
flood in Italy’ Journal of Psychology. 141(1). pp. 91-108.

22 Prati, G., V. Catufi, and L. Pietrantoni (2012) ‘“The Umbria—Marche earthquake: emotional and behavioural reactions to earth
tremors. Disasters. 36(3). pp. 439-451.
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may lose their family, relatives or their property. Difficult working conditions due to the nature of the event,
such as physically difficult, exhausting and dangerous tasks, can also cause stress. If responders become
part of the collective crisis, or if they are faced with moral or ethical dilemmas, it can also cause stress. If the
working circumstances do not change, and if they are exposed to disaster for a longer period of time, when
they are separated from their families and homes, they can hardly cope with stress. In some cases they may
feel that they are not capable to deal with that task. If unresolved these stress factors may affect the persons
health and quality of work or all members of rescue services.

The employees, the members of rescue teams and volunteers may be supported in several key points to
reduce the possibility of developing problems caused by stress. The primary intervention consists of regular,
solid information about tasks, on mechanism stress effects and coping with emotional reactions to difticult
situations. Such information prepare responders to discover their own reactions and give them the option
to take care of themselves, as well as peer support. Responders need also words of praise and signals from
others that they and their work are appreciated, which has a positive effect on their motivation for further
work. This is called “care for responders” The needs volunteers and employees are often similar or identical
to the needs of the people they help. The environment that provides support is a key factor in reducing
the effects of stress. This can be achieved in the following ways: 1. Providing available advice and support
by managers and colleagues; 2. Creating organizational culture where people may speak openly and share
their problems without fear of consequences; 3. Scheduling regular meetings of humanitarian workers, em-
ployees and volunteers and fostering a sense of belonging to the team; 4. Respecting the principles of confi-
dentiality (privacy) so that their privacy is surely preserved when they talk about stress and ask for help; 5.
Creating a working culture in which gathering after the critical event would become an established norm
e.g. a system of peer support in an organization; 6. Ensuring the work is realized and implemented in pairs.

Undertaking the listed activities will preserve mental state of responders but also certain qualities of
special importance such as trust, accessibility, patience, kindness and dedication. Failure to render support
to responders would prevent realization of complete structure, integrity and culture of community in emer-
gency situations.

CONCLUSION

Adopting the principle that emotional reactions in disaster situations are normal reactions to abnormal
situations, mental health experts accept at the same time the attitude that classical medical model of mental
illness and health is not the most appropriate in accidents and that survivors may not be treated in the
same manner as patients. The most effective solution is that emotional difficulties of the victims are treated
as difficulties in adaptation which are occasionally regressive but at the same time have intensive progres-
sive capacity ("crisis as opportunity®). Reducing of regressive trends of adaptation and strengthening of
progressive capacity appears to be the first priority task of any form of psychological support in accidents.
Progressive capacities of humanitarian workers and all persons representing first responders are an impor-
tant premise in response to the consequences of emergency situations. Responders, volunteers, employees,
managers and organization must be aware and must respect personal and practical limitations. In order to
avoid overloading responders, volunteers or employees with work, everybody has to take over the respon-
sibility to treat each other with compassion and respect. Reduction of stress effects is achieved by exchange
of experience from work which at the same time has the effect of team building and helps in prevention of
psychological problems. The fact is that the reactions which did not receive due attention or which were
not solved, may lead to increased stress of responders which eventually may turn into crisis. In addition to
numerous activities taken to support humanitarian workers (advice, regular meetings, establishing organi-
zational and work culture) the exchange of difficulties with others will reduce misunderstandings and mis-
interpretations. The environment in which the discussion of emotional reactions and limitations is actively
encouraged, facilitates quality and effective activities and health of the entire community.
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Abstract: Within the project ALTERNATIVE, the Victimology Society of Serbia (VDS) is implement-
ing a research Fostering victim-oriented dialogue in a multiethnic society, the aim of which is to develop
alternative models of resolution of existing and prevention of future conflicts between members of different
ethnic groups in Serbia, which may contribute to closing a cycle of violence and increase the overall secu-
rity of citizens. During 2013,the VDS conducted empirical research on conflicts that have been evolving
since 1990 between members of different ethnic groups in three multi-ethnic communities in Serbia, and
the way people have been solving them. The aim was also to see how victims are treated, how security and
justice are perceived, and what role restorative justice approaches have in dealing with conflicts and security.
The research consisted of a qualitative and a quantitative part. It had an action dimension, too. The aim
of this paper is to present findings of one part of the empirical research related to the feeling of safety of
respondents in three multi-ethnic communities in Serbia. In the conclusion, the notion of security (safety)
is reconsidered by emphasizing that it goes much beyond physical safety of people, also encompassing
social, economic, legal and political safety. In addition, the potential of restorative justice in the process of
conflict transformation and the increase of overall security of citizens is pointed out, suggesting the need for
a broader acceptance of the concept human security’

Keywords: security, justice, multi-ethnic communities, research, Serbia.

INTRODUCTION

The Victimology Society of Serbia (hereinafter referred to by its Serbian acronym — VDS) is one of the
partners in implementing the research project Developing alternative understandings of security and justice
through restorative justice approaches in intercultural settings within democratic societies - ALTERNATIVE,
which is coordinated by the Katholieke Universiteit Leuven (Belgium) and financed by the European Un-
ion under the FP7 programme. The ALTERNATIVE aims to provide an alternative and deepened under-
standing of justice and security based on empirical evidence of how to handle conflicts within intercultural
contexts in democratic societies in order to set up security solutions for citizens and communities. Em-
pirical evidence is collected through action research, which is conducted by the project partners in Serbia,
Hungary, Austria and Northern Ireland. Within the ALTERNATIVE, Victimology Society of Serbia is im-
plementing a research Fostering victim-oriented dialogue in a multi-ethnic society with the aim to develop
alternative models of transformation of existing and prevention of future conflicts between members of
different ethnic groups in Serbia, which may contribute to closing a cycle of violence and the increase of
overall security of citizens. The VDS’ objective is to elicit ideas of how to involve citizens from multi-ethnic
communities, particularly victims, in democratic processes for peace-building and conflict resolution, as
well as how to stimulate cooperation of citizens and state institutions at the local level in order to develop
long term human and civil security and justice solutions for multi-ethnic communities.

1 The research leading to these results has received funding from the European Unions Seventh Framework Programme (FP7-
SEC-2011-1) under grant agreement n° 285368. The paper reflects only the authors’ views and the European Union is not liable for
any use that may be made of the information contained therein.
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During 2012 VDS conducted theoretical research, i.e. a literature review and qualitative research of
civil society’s and state’s dealing with interethnic and related political and intercultural conflicts in Serbia in
the period 1990-2012 (Nikolic-Ristanovi¢ and Copi¢, 2013).2 This provided a basis for operationalization
of the empirical research study, which was conducted in 2013 in three multi-ethnic communities in the
border regions of Serbia: Bac and Backa Palanka (Vojvodina), Medvedja (South Serbia), and Prijepolje
(South-West Serbia) (Nikoli¢-Ristanovi¢ et al., 2013).> The empirical study was on conflicts that have been
evolving since 1990 between members of different ethnic groups in these three multi-ethnic communities
and the way people have been solving them. The aim was also to see how victims are treated, how security
and justice are perceived by the citizens, and what role restorative justice approaches have in dealing with
conflicts and security. The research consisted of two parts: qualitative research and a quantitative survey. It
had a strong action dimension, too.

The aim of this paper is to present findings of one part of the empirical research study related to the
feeling of safety of citizens in three multi-ethnic communities in Serbia. The paper starts with a theoretical
overview of the concept ‘security, confronting ‘human’ and ‘state’ security. This is followed by a brief de-
scription of the research methodology. Afterwards, we present the research findings related to the feeling of
safety of the respondents within the quantitative survey. In the conclusion, we try to bring the findings back
into the theoretical framework, emphasising the need to accept the concept of human security, which is
particularly important for the post-conflict countries faced with transition, and the potential of restorative
approaches, which includes active participation of citizens in the development of human security.

‘HUMAN’ VS. ‘STATE’ SECURITY: THEORETICAL OVERVIEW

The word ‘security’ means the absence of danger (physical), harmlessness, the state in which no danger
is felt. However, the word security is not unambiguous and has many uses. This word can relate to individ-
ual (human, personal), public, state, national (internal and external), international (collective and global),
military, political, social, economic, ecological and other forms of security (Milosavljevi¢, 2014). Given the
complexity of the concept of security, there have been major difficulties in defining it in the literature since
there is no agreement on the definition and its meaning. According to Barry Buzan, the concept of security
belongs to the group of disputable concepts and proposes to give up on defining this term, since its nature
is such that it prevents reaching the consensus on its definition (Buzan, 1991). This Buzanss attitude about
the disputability of the concept of security was later criticized by some authors who pointed out that the
problem is not in defining the concepts, but in its operationalisation in unexpected situations that occur in
the world politics (Kovacevi¢, Smaji¢, Ahi¢, Korajli¢, 2013). Haftendorn claims that studies related to secu-
rity suffer from a lack of common understanding of what security is, about its core elements, what the most
important research questions related to it are, and because of the fact that it is not clear whether the security
is a goal, field, concept, research program or a discipline (Haftendorn, according to Vanfraechem, 2012).

The lack of the consensus about the definition of the concept of security is reflected in the fact that
it has been changing with the changes that have taken place in the society at the micro and macro levels.
Starting from the end of the Cold War, security has moved from the narrow concept of national security
to the concepts of social and human security, even to international relations and has made an impact on
other disciplines (political science, sociology, criminology, law), which opened the floor for a wider range
of security issues (Lohrmann, according to Pali, 2013). Therefore, different definitions of the concept of se-
curity are the product of the interpretations of its meaning given by different actors, including “researchers,
practitioners, policy-makers, media, governments and people in different contexts and periods” (Vanfrae-
chem, 2012: 4).

Proponents of the traditional model of understanding of security, define this concept as the absence of
threats that are primarily coming from the outside, which is certainly related to the protection of the state
(the so-called ‘state security’). As part of this approach, security studies are defined as the studies of threats,
use and control of military force, and in particular the specific policies that states adopt to prepare for the
prevention of war or starting a war (Valt, according to Pali, 2013). So, narrowly speaking, security meant
security of the state and its citizens from primarily military threats. According to this model the reference
object of security is the state and its institutions. However, the changes the world has faced in the second

2 The research report on dealing with conflicts by NGOs and the state Dealing with interethnic conflicts in Serbia and the place of
restorative justice and victims is available at the web site of the project ALTERNATIVE http://www.alternativeproject.eu/assets/upload/
Deliverable_6.1_Research_report_on_dealing with_conflicts_by_NGOs_and_the_state.pdf, and the web site of the Victimology So-
ciety of Serbia http://www.vds.org.rs/File/Deliverable_6_1_Research_report_on_dealing_with_conflicts_by NGOs_and_the_state(.
df.

g The research report Conflicts, security and justice in intercultural context of Serbia is available at the web site of the project AL-
TERNATIVE http://www.alternativeproject.eu/assets/upload/Deliverable_6.2_Research_report_on_interethnic_conflicts_and_citi-
zens_security_perceptions_.pdf and the web site of the Victimology Society of Serbia http://www.vds.org.rs/File/Deliverable_6.2_Re-
search_report_on_interethnic_conflicts_and_citizens_security_p.pdf
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half of the twentieth century required the broadening of the concept of security beyond the narrow views
of national defence against external military threats. Traditional security issues were joined by other topics,
including transnational and international terrorism, transnational and organized crime, migration, piracy,
infectious diseases, ethnic conflicts, proliferation of weapons, asylum seekers and degradation of the en-
vironment, which came into the focus of security studies (Klare and Chandrani, according to Pali, 2013;
Kreda, according to Pali, 2013).

Notwithstanding this broadening of the concept of security, it was argued that the state-centric concept
of security became too narrow for understanding international relations, primarily international security,
but also of the position of people, being rather ignorant towards threats to their personal security, and their
rights and interests. Therefore, the concept started to be more considered from the perspective of security of
the citizens and became people-centric. Within this concept of security the emphasis is on the issue of hu-
man security, and the people, as well as at different components of security arising from this viewpoint. So,
according to this approach, a person becomes the core and the primary object of security (Glusac, 2010).

The concept ‘human security’ emerged from a “post-Cold War, multidisciplinary, people-centred un-
derstanding of security” (Foss et al.,, 2012: 34). It has drawn great attention in the political and academic
discourse since the publication of the Human Development Report in 1994, which gives two main direc-
tions for changes of the concept of security: first, the focus should be moved from the territorial security to
the security of people, and second, security should be sought not through weapons but through sustainable
development (United Nations Development Program, 1994). Therefore, the concept of security was more
explicitly defined in this Report, incorporating two main dimensions: “safety from such chronic threats as
hunger, disease and repression’; and “protection from sudden and hurtful disruptions in the patterns of
daily life - whether in homes, in jobs or in communities” (United Nations Development Program, 1994: 23).
The concept of human security refers to the protection of the vital core of all human lives in ways that en-
hance human freedoms and human fulfilment. It is identified as the protection of individuals from risks to
their physical and psychological safety, dignity and well-being in a broader sense. Therefore, it has two main
components: freedom from fear’ and ‘freedom from want. Consequently, the concept of human security
refers to seven main categories or forms of security: economic security, environmental security, personal
security, political security, food security, health security and community security.

The concept of human security is a people-centred concept, which focuses on the protection of individ-
uals. In other words, the state needs to work and develop policies not for the state but for the people (Shino-
da, 2004: 13). Therefore, if the police, judiciary or administration of the state do not function properly, this
creates a problem of personal, i.e. human (in)security. Or, if crime is not prevented and criminals are not
held accountable, the state does not fulfil its basic functions, leaving citizens unprotected. So, the aim of hu-
man security is to shift the focus from the state-centric idea, i.e. “from political concerns to the importance
of economic and social issues” (Shinoda, 2004: 12). In addition, the concept of human security is an integra-
tive concept, which demands “policies of social integration” (Shinoda, 2004: 13). The important dimension
of the concept of human security is to respond to ordinary peoples needs in dealing with sources of threats
to their security. In this respect, human security “deals with the capacity to identify threats, to avoid them
when possible, and to mitigate their effects when they do occur” (Tadjbakhsh, 2005: 5). Thus, human rights
and needs can be used as indicators of human security, although these are not identical concepts.

In the security discourse of multiculturalism an important role belongs to the autonomy of individuals
as ‘the ability to make good choices, which is closely related to their cultural affiliation, but also to the de-
velopment of tolerance in terms of evaluating the autonomy of individuals by others (Markovi¢, 2012). Hu-
man security seen in the context of multiculturalism refers to the questions, not just of personal (in)security,
but on economic, legal and social security in the context which is rather complex due to the inter-ethnic
and intercultural relations. Therefore, the study of the security of citizens in multi-ethnic societies is aimed
at understanding the concept of human security in terms of evaluation of personal autonomy and security
in relation to the ethnic and cultural background. Defined in this way, the concept of human security goes
beyond the concept of mere physical security and takes into account all aspects of security which, taken all
together, qualitatively determine the living conditions of people in multi-ethnic societies.

Therefore, in this context, when speaking about security, some authors correctly make the difference
between ‘subjective security, in terms of how people experience safety, and ‘objective security, which refers
to the risk assessment, policing, etc. (Foss et al., 2012). Thus, within the ALTERNATIVE in general, and the
research done by the Victimology Society of Serbia, in particular, the concept security is defined “as the
sense of safety that people experience” (Vanfraechem, 2012: 6).
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THE RESEARCH METHODOLOGY
THE SUBJECT AND THE AIM OF THE RESEARCH

The aim of the empirical research was to find out how people from multi-ethnic communities deal with
interethnic conflicts in their everyday life and to identify both problems and positive experiences in solving
them. In addition, we intended to find out how victims are treated, how security is perceived by citizens,
and what place restorative justice approaches have in dealing with conflicts and security.

One of the research questions was: to what extent do citizens in three multi-ethnic communities in
Serbia feel safe and what impacts their feeling of (un)safety? Taking the framework of the ALTERNATIVE
as well as the results of the qualitative research done in preparation of the quantitative part of the empirical
research as a departure point, we used the broader notion of the concept security defining it in terms of
‘subjective security’ i.e. as the sense of safety that people experience. Therefore, the term safety was not lim-
ited to the feelings of physical safety, but it referred to all other aspects of social security in general.

Although quantitative, this research had a strong action dimension, too. Its aim was not only to collect
the data on the subject of the research, but also to inform the citizens (respondents) about existing NGOs,
institutions and independent state agencies that could provide certain services (assistance, support, infor-
mation, legal aid, mediation etc.) to victims of violence, discrimination and other forms of human rights’
violations, including those that are ethnically motivated. An additional aim was also to raise awareness
about interethnic relations and conflicts, victimisation, security issues, and restorative justice through the
questionnaire and/or interviews with the interviewers.

Methodological framework and data collection

As already pointed out, the empirical research consisted of qualitative and quantitative part. In order
to get more knowledge about the social context of the research-sites and to operationalise the quantitative
survey, a qualitative research was conducted first. Within the qualitative research, the data was collected
through qualitative interviews with 17 persons from civil society organisations and state institutions in the
research sites. Ten of them were Serbs, while there were three Albanians, three Bosniaks/Muslims, and one
Croat.

Within the quantitative part of the research the data was collected through a victimisation survey, which
was accommodated to serve the needs of the research aims. For collecting the data, the semi-structured
questionnaire was used. One part of the questionnaire related to the questions about respondents’ feelings
of safety. In this part respondents were asked how safe they felt and what their feeling of safety was in com-
parison to the period of 1990s and before 1990. In addition, they were asked to state what impacts their
feelings of unsafety or feeling less safe at any time and what needs to be done in order increase safety. The
questionnaire was in Serbian, but it was translated to Albanian for Albanian respondents in Medvedja.

The data was collected from June 1 to October 1* 2013 in towns of Bac and Backa Palanka, Medvedja
and Prijepolje, and twenty villages that belong to these municipalities. For processing the data we used the
SPSS 18.0 program. The data was processed by the use of descriptive statistics, Hi square test, and ANOVA.

The sample

The survey was conducted on the sample of 1,423 persons: 610 respondents in Prijepolje, 431 in Bac/
Backa Palanka, and 382 in Medvedja. We intended to have approximately the same number of Serbs and
respondents from other ethnic groups in each subsample, i.e. in each research site. In Prijepolje, where the
ethnic balance is present, i.e. the proportion of Serbs and Bosniaks is almost the same, so this meant having
the same ratio as in reality. In two other research sites (in Bac/Backa Palanka, and in Medvedja) where
Serbs constitute the majority of the population, while the percentage of Croats (in Bac/Backa Palanka)
and Albanians (in Medvedja) is very low, we intended to have oversampling of minority ethnic groups.
However, we managed to have the desired sample structure only in Prijepolje, while oversampling of mi-
nority ethnic groups in two other sites was not achieved. The reason for that was that, unlike in Prijepolje,
the response rate was lower in other two research sites in general, as well as in relation to minority ethnic
groups, particularly Croats. Namely, citizens are still not ready to speak about either their experience of
victimisation or the experience of others, primarily due to distrust and fear, which is still very much present
in these research-sites particularly among citizens who belong to ethnic minorities. It was particularly hard
to approach respondents of Croatian ethnicity in Bac/Backa Palanka, which resulted in having fewer than
100 respondents from this ethnic group. This is one of the limitations of this quantitative survey and that is
why one needs to approach the data related to Croat respondents with some reservations.
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At the end, the ethnic structure of the sample was as follows: in Medvedja 243 (63.6%) respond-
ents were Serbs and 139 (36.4%) Albanians; in Prijepolje, there were 304 (49.8%) Serb and 306
(50.2%) Bosniak respondents, and in Bac/Backa Palanka - 346 Serb respondents (80.3%) and 85
Croats (19.7%).

For the purpose of the research we used a respondent-driven sampling method. In collecting the data,
interviewers were instructed to contact persons they know first (“primary referral points”) (Klinger and
Silva, 2013) and then to ask them to recommend other person(s) to be respondent(s). In addition, in-
terviewers could question more than one person in a household, but they had to take care of the age and
gender structure of the sample. By choosing the respondent-driven sampling we tried to avoid some limi-
tations and problems in applying standard sampling techniques when using random sampling in surveying
vulnerable population in post-conflict societies. This was particularly applicable to South Serbia, where
some of Albanians who left Serbia at the end of 1990s now only occasionally live there. In addition, there
are no precise data about the number of Albanians in Medvedja, the residential layout is chaotic, etc. Thus,
the sample is not statistically representative either for Serbia or for the regions in which the research was
conducted, which may result in some limitations of the research findings. Nevertheless, from the point of
view of the importance of the findings for the project and further activities the sample is correct, because in
general it reflects the ethnic structure of the population in these regions.

RESULTS AND DISCUSSION

One part of the survey related to the feelings of safety of the respondents at the time of the research, but
also to their feelings of safety during 1990s, when the armed contflicts in the former Yugoslavia were going
on, and before 1990 in order to see if there were some differences in the respondents’ feelings of safety. In
addition to this, in this part we particularly discuss the impact of ethnic belonging, age and gender, as well
as of the experience of previous victimisation on the respondents’ feelings of safety. This is followed by the
analysis of the factors that, according to the respondents’ opinion, contribute to their feeling of (un)safety,
and what would be the best ways of increasing safety of citizens in their local communities.

The respondents were first asked if they felt safe in the place they were living in at the time the research.
As it can be seen from Table 1 most of the respondents were feeling very safe (47.3%) and safe (41.2%). A
minority of respondents felt unsafe (9.4%) or very unsafe (1.8%).

Table 1 Feelings of personal safety in the total sample

Current feelings of personal safety Frequency Percent
Feeling very safe 673 47.3%
Feeling safe 586 41.2%
Feeling unsafe 134 9.4%
Feeling very unsafe 26 1.8%
No data 4 0.3%
Total 1423 100%

We wanted to see if there is a statistical significance in the differences between the feelings of personal
safety of the respondents from these three research sites. In order to do that, we reduced the categories into
two - feeling safe and unsafe. Also we did not include the missing cases in the analysis. The data show that
there are significant differences in the feelings of the respondents. It was established that the respondents
from Prijepolje feel safer than those in two other research sites. The highest percentage of those feeling
unsafe come from Bac/Backa Palanka (x2=8.105; df=2; p <0.05), with the percentage of those feeling unsafe
in Medvedja being only slightly smaller than that.

From Table 2 we can also confirm that the majority of respondents of the entire sample feel safe (88.7%).

Table 2 Differences in feelings of personal safety in research sites

Research site Feeling safe Feeling unsafe Total
Prijepolje 557 91.5% 52 8.5% 609 100%
Medvedja 330 87.1% 49 12.9% 379 100%

Bac/Backa Palanka 372 86.3% 59 13.7% 431 100%
Total 1259 88.7% 160 11.3%
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Besides the relation with research sites, we wanted to know if any other factors influenced the feelings
of personal safety. It was discovered that there are no significant gender or age differences in feelings of
personal safety of the respondents. However a significant relation was found between the experience of
victimisation and feelings of safety.

The data show that the respondents who were victimised, more often answered that they feel unsafe
(X2=26.224; df=1; p <0.01).

Table 3 Differences in current feelings of personal safety in relation to victimisation

Victimisation

exberience Feeling safe Feeling unsafe Total
~Yes 311 81.6% 7Q 18.4% 381 [ __100%
No 948 91.3% 90 8.7% 1038 [ 100%
Total 1259 88.7% 160 11.3%

There are no significant ethnic differences in feelings of personal safety, but a higher percentage of Croat
respondents answered they felt safe than in any other ethnic group (Table 4). Serb respondents on the other
side, as well as Bosniaks have to a greater extent answered they feel unsafe, as we can see from the percent-
age ratio. In order to be sure that there are no significant differences we repeated this analysis for each of the
research sites independently.

Table 4 Differences in feelings of personal safety in relation to ethnicity

Ethnicity Feeling safe Feeling unsafe Total
Serbs 785 87.9% 108 12.1% 893 100%
Croats 82 96.5% 3 3.5% 85 100%

Bosniaks 269 88.2% 36 11.8% 305 100%

Albanians 123 90.4% 13 9.6% 136 100%
Total 1259 88.7% 160 11.3%

When we analysed each of the research sites independently we discovered that there are no significant
differences in feelings of personal safety in Medvedja between Serbs and Albanians. Gender and age were
also found to be of no influence on the feelings of safety in this subsample. However victimisation did have
an effect: those who have not experienced victimisation in this town tend to feel safer than those who had
such experience (x2=8.419; df=1; p <0.01).

The results from Prijepolje show that a greater percentage of Serb respondents answered feeling safe
in comparison to the Bosniak ones (x2=8.339; df=1; p <0.01). Gender and victimization also influence
this feeling in Prijepolje. Women have reported feeling more safe than men in this town (x2=4.630; df=1;
p <0.05). Similar to Medvedja those who have not experienced victimisation in Prijepolje are feeling safer
now than those who have experienced it (x2=8.419; df=1; p <0.01).

As for Bac/Backa Palanka we found out that Croat respondents feel more safe than Serbs (x2=9.250;
df=1; p <0.01). Gender, age and victimisation did not have an impact on the feelings of safety of respondents
in these research sites.

The respondents were also asked to compare their feelings of safety at the time of the research with the
one during the period from 1990 to 2000. Most of the respondents feel safer today (52.4%) than during the
1990s. However, 5.6% of them feel less safe, while the feelings of personal safety did not change for 34.2%
of our respondents.

Respondents from Prijepolje feel safer today than in the 1990s in a much greater percentage compared
to the other two research sites. On the other hand, in Bac/Backa Palanka we recorded the highest percent-
age of those who are feeling less safe today compared to the period of the 1990s (x2=40.803; df=2; p <0.01).
The respondents from Medvedja are somewhere in the middle.

Table 5 Changes of feelings of personal safety in the research sites (1990s and now)

Research site Feeling more safe Feeling less safe Total
Prijepolje 343 97.7% 8 2.3% 351 100%
Medvedja 224 86.8% 34 13.2% 258 100%

Bac/Backa Palanka 179 82.5% 38 17.5% 217 100%
Total 746 90.3% 80 9.7%
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Table 6 shows us the differences in changes of feelings of personal safety in relation to ethnicity. It shows
that feelings of the Bosniaks and Albanians have changed to the positive more than those of Croats and
Serbs. Also it shows that it is Serbs who are now in greater numbers feeling less safe (x2=42.499; df=3; p
<0.01) compared to other ethnic groups. During the 1990s Serbs as the majority had an objectively better
position than the minorities. However, after the wars, the minority ethnic groups were starting to feel less
threatened and gained more rights. Serbs on the other hand were faced with economic problems and tend-
ed to link the feelings of safety to economic unsafety. Some Serbs even feel threatened by the requests of
ethnic minorities for more rights. Bosniaks feel most safe probably because they feel as equal in numbers
compared to Serbs in Prijepolje.

Table 6 Changes of feelings of personal safety in relation to ethnicity (1990s and now)

Ethnicity Feeling more safe Feeling less safe Total
Serbs 362 84.2% 68 15.8% 430 100%
Croats 39 88.6% 5 11.4% 44 100%
Bosniaks 228 98.3% 4 1.7% 232 100%
Albanians 117 97.5% 3 2.5% 120 100%
Total 746 90.3% 80 9.7%

Age was also an important factor. Those in the youngest age group (18-30) feel safer today. Contrary to
that, the highest percentage of those feeling less safe today is in the oldest age group over 60 (x2=6.094; dt=2;
p <0.05). The middle aged group (31-60) is in the middle. It is possible that these changes could be attribut-
ed to economic factors, since the oldest category of respondents are usually retired. Also, older people tend
to be more pessimistic and fearful of the future. The youngest group on the other side had only the direct
experience of the NATO bombing and everything compared to that probably seems safer.

From Table 7 we can see what the respondents answered to the question: In comparison with the period
before the 1990 do you now feel safer in the place you live in? We see that 32.7% of the respondents an-
swered that they felt the same, 26.6% more safe today and 20.9% less safe today, i.e. the perceptions are not
uniform. It seems that for the fifth of respondents the period before the 1990 was safer, while for about the
fourth of them it was less safe. Adding another time period in the equation proved useful since we gathered
more information about the perceptions of the respondents and the factors influencing them.

Table 7 Feelings of personal safety before 1990 and today compared

Feelings of personal safety before the 1990s and today Frequency Percent

I feel more safe today 379 26.6%

I feel less safe today 297 20.9%

I feel the same 466 32.7%

I cannot respond eit})ler because: I can’t rerflem.ber.becaus.e I was too 273 19.2%

young or I wasn't even born or I wasn't living in Serbia

Something else 3 0.2%

No data 5 0.4%

Total 1423 100%

Once again we wanted to see if different factors are related to the changes of feelings of personal safety
between the period before the 1990 and at the time of the research. The results show that most of respond-
ents from Medvedja answered they feel more safe today; most of those from Bac/Backa Palanka answered
feeling the same, and a similar part of those from Prijepolje answered feeling more and less safe nowadays
(x2=45.567; df=2; p <0.01).

In relation to ethnicity, it seems that, in comparison to other ethnic groups, Albanian respondents most
often answered feeling more safe today (x2=97.474; df=3; p <0.01). Bosniaks on the other hand, answered
in this way the least often. Therefore it is not hard to make an assumption that safety was a problem for Al-
banians already before the 1990s and at the same time Bosniaks lost that feeling of safety during the 1990s
and are now feeling less safe than before the conflicts. Serbs and Croats are divided in opinions, about a half
of respondents from these ethnic groups answered feeling more safe at the time of the research and a half
answered feeling less safe (Table 8).
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Table 8 Changes of feelings of personal safety in relation to ethnicity (before 1990 and now)

Ethnicity Feeling more safe Feeling less safe Total
Serbs 189 54.6% 157 45.4% 346 100%
Croats 15 50.0% 15 50.0% 30 100%
Bosniaks 65 35.7% 117 64.3% 182 100%
Albanians 110 93.2% 8 6.8% 118 100%
Total 379 56.1% 297 43.9%

Significant differences were found between the youngest age group (18-30) and the other groups. Those
who can remember this time period, but were very young more often say they feel safer. In two other age
groups there is almost an equal percentage of those who feel more safe and those who feel less safe. So, those
who can remember this period well have different feelings (x2=41.091; df=2; p <0.01).

In relation to victimisation, those who had such experiences tend to feel more safe nowadays (x2=25.837;
df=1; p <0.01). It is interesting that this difference was not found in comparison with the period of the
1990s, when the largest number of victimised respondents experienced victimisation. Possible explanation
may be that this is because the sources of unsafety related to their victimisation from the 1990s still exist
and influence their feelings which are not much different comparing to 1990s. On the other side, for some,
like Albanians, unsafety existed already before the 1990s with their safety being increased comparing to
that period.

We also asked all of the respondents about the reasons for them to feel unsafe. The question was: If you
felt unsafe or less safe at any time, please mark in what reasons for feeling unsafe you agree with. The re-
spondents gave their opinion on the 4-point Likert scale ranging from 1 (I disagree completely) to 4 (I agree
completely) for every of the offered reasons for their feelings of unsafety. In this way we could measure and
compare the effects of various factors on the feelings of unsafety.

Table 9 Reasons for feelings unsafe

Reasons for feelings unsafe Mean

Inefliciency of the state in solving problems 3.22
Economics reasons 3.04

Presence of police forces 2.54

The behaviour of the police forces 2.46

My ethnicity 2.44

The relationship with close persons of different ethnicity 2.28

The relationship with members of the same ethnic group 2.20

My political affiliation 2.20

Total respondents 299 Range: 1-4

The data from Table 9 show that inefficiency of the state in solving problems (M=3.22) and economic
factors (M=3.04) are seen as the greatest contributors to personal feelings of insecurity of the respondents.
They are followed by the presence of police forces and their behaviour as well as by ethnicity of the respond-
ent. Relationship with close persons of different ethnicity was less of a reason for the feelings of unsafety
than those mentioned before (M=2.28) and is followed by the relationship with members of the same eth-
nic group and the political affiliation of the respondents (M=2.20), which the respondents perceived as the
least influential reasons that contributed to their feelings of unsafety.

In the end we asked the respondents about their opinions about the things that should be done in order
to increase their feeling of safety. The respondents gave their opinion on the 4-point Likert scale ranging
from 1 (I disagree completely) to 4 (I agree completely) for every possible measure we proposed. As it can
be seen from Table 10, creating job opportunities for citizens is seen by the respondents as the best way to
increase the feeling of safety (M=3.85). This is followed by more conversation about existing problems be-
tween people (M=3.69), more severe punishments for those who endanger safety of the citizens (M=3.65)
and more efficient police in solving problems (M=3.64). An equal amount of support gained the following
measures: creating more organisations and institutions that people can turn for help and more organised
socializing for people (M=3.51). The measure that had least support was the introduction of more police-
men on the streets (M=2.68).
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Table 10 Opinions about the measures that would increase safety

Opinions about the measures that would increase safety Mean
People should have jobs (salary) 3.85
People should talk more about the problems they have 3.69
Introduce more severe punishments for those who endanger safety of the 365
citizens
Police should be more efficient in solving problems 3.64
There should be more organisations aqd institutions that people can turn to 351
for help and information
There should be more organised socializing of people 3.51
There should be more policemen on the streets 2.68
Total respondents 1423 Range: 1-4

CONCLUSION

The survey findings showed that large majority of the respondents felt safe living in their communities
at the time of the research. Most of them feel safer today than during the 1990s, while a third feels the same.
For the fifth of respondents the period before the 1990s was safer, while for about the fourth of them it was
less safe.

The findings about sources of unsafety suggest that different aspects of (un)safety were recognised by
the respondents. Namely, respondents’ perception of security goes much beyond physical safety in terms
of freedom from crime, war or violence; it also encompasses social, economic, legal and political safety.
Therefore, a strong link with the concept ‘human security’ is noticed.

The findings also indicate that the inefficiency of the state in solving problems and economic factors
appeared as the greatest contributors to respondents’ personal feelings of unsafety. In addition, presence
and behaviour of the police was a prominent source of unsafety. Ethnicity and political affiliation as well
as relationships with members of different and the same ethnic group seem to have smaller, but still im-
portant impact. Therefore, we may conclude that the state is not seen as a guarantor of the safety/security
of its citizens, but is rather perceived by the respondents as one of the main sources of unsafety/insecurity.
This is particularly characteristic for the post-conflict and countries in transition. As some authors suggest,
“post-conflict societies often lack mechanisms and institutions for upholding the rule of law” and dealing
with conflicts, being a ‘vacuuny’ in which “the eruption of lawlessness, corruption and crime” is visible
(Rohne, Arsovska, Aertsen, 2008: 12-13). This decreases the feeling of safety and has particularly negative
consequences on members of ethnic minorities, whose chances to get protection and support are put in
question (Nikoli¢-Ristanovi¢, Copi¢, 2013).

Tightly connected to the notion of the state’s non-functioning or inadequate functioning as a source of
unsafety is the vision of the respondents in these three multi-ethnic communities that safety of the citizens
would be increased if the state became more efficient. Therefore, the respondents mostly opted for eco-
nomic measures (more jobs), more communication between people about problems and various ways of
increasing efficiency of the state as the best ways of increasing their safety. However, together with empha-
sising the role of the state and its institutions in increasing the human security, respondents gave relevance
to both formal and informal restorative approaches as well. This suggests the need of citizens to actively
participate in conflict transformation and the increase of security, and in promotion of human security in
general. In addition, it suggests the need for broader use of alternative ways of increasing human security,
in particular the use of restorative justice approaches based on active participation, dialogue, respect, inclu-
sion, empowerment, restoration etc. (Vanfraechem, 2012: 14).
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Abstract: The paper reviews the security position of Serbia in today’s Europe in the light of Serbia’s pres-
idency over the Organization for Security and Co-operation in Europe (OSCE) in 2015. The authors spec-
ify the security position of Serbia as impartial and neutral in relation to the current (geo) political crises,
such as the one in Ukraine, which allow Serbia to become a kind of a link between the European West and
the European East, reinforcing the authority of our country in the international community. The authors
consider the possibility of additional specifying and defining a neutral security status of Serbia modeled
on Switzerland in the years to come, in the light of possible geostrategic and foreseeable developments at
the European and global level. The consideration of the Swiss neutrality model is particularly interesting in
the context of the scientific meeting dedicated to Dr. Archibald Reiss, the man thanks to whom Serbia and
Switzerland have nurtured a bond for over a century.

Keywords: Serbia, security position, Europe, impartiality, neutrality, Switzerland, geostrategic devel-
opments.

INTRODUCTION

The paper we hereby present to the scientific community is dedicated to the memory of Dr. Archibald
Reiss, an honourable Swiss man who indebted Serbia with his endeavours and who was its loyal friend,
and after death an enduring guide in pursuit of humanistic values and civilization courses. This paper is
not only dedicated to the memory of Dr. Archibald Reiss, but also to the Swiss-Serbian relations, the two
nations very different in character, temperament and historical fate. By defining the security position of
Serbia in today’s Europe as its main topic, this paper poses the question of what the Serbs can learn from the
Swiss, so that their historical position and fate could be more quiet, stable and peaceful than those from the
previous two centuries in never-ending cycles of wars, great sufferings of the people and constant impover-
ishment of the country. Unlike Serbia and the Serbs, the historical position of Switzerland and the Swiss is
one of steady diplomatic wisdom and constant progress in all segments of society, especially regarding the
economic sector. However, these two nations are currently connected through their common denominator,
the security segment of a nation’s existence, which will be the topic of this paper’s research. Both nations are
neutral in military and security terms, i.e. both have adopted a neutral military security status, outside of
the different systems of collective security, a significant difference being that the Swiss military and security
neutrality has lasted several centuries, whereas the Serbian has only lasted a few years.> Therefore we can
conclude that the Swiss neutrality has stood the test of time, while the Serbian one is yet to be proved.
More precisely, the Swiss neutrality is active, complete, certified and recognized by the world’s lead-
ing diplomatic and military forces, while, in this sense, the Serbian neutrality appears incomplete and
passive, because Serbia today is still, as it was in the past, torn between various diplomatic and mili-
tary forces which regard its “neutrality” with suspicion. In that sense, this paper raises the question
of whether it is possible to turn Serbian neutrality from passive into active following Switzerland’s
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3 Switzerland completed its own neutrality after the Congress of Vienna in 1815, where it created a permanent basis, the one that
would be upgraded in years and centuries to come, without significantly changing the concept. Serbia, on the other hand, defined its
military and security neutrality with the resolution of National Assembly in 200, after which all other necessary security documents
that would further define this concept were not defined, resulting in the fact that Serbian neutrality, aside from being in its infant years,
seems unfinished
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example, i.e. whether it is possible to take advantage of some of the experiences of Swiss neutrality
for further reflection and institutional arrangements of Serbian neutrality.

Therefore, the paper will be divided into several thematic sections. The first part of this paper will con-
sider the Swiss experience regarding security and political neutrality, emphasizing the main components,
functions and purpose of Swiss neutrality and the historical context during which it developed and pre-
vailed. The second part of the paper deals with the lessons from the Swiss concept of military and political
neutrality intended for Serbia, especially in the context of Serbias presidency over the OSCE in 2015 and
the fact that Serbia and Switzerland will be initially chairing the OSCE together, after which Serbia will take
the helm since Switzerland chaired the OSCE in 2014. The second part will not only deal with what Serbia
can learn and apply in its concept of neutrality drawing from the Swiss experience of neutrality, but it will
also focus on what Serbia can learn and apply from the Swiss experience of chairing at the OSCE. Finally, in
this section, we will raise a question whether Serbia can use its chairmanship at the OSCE, (assigned to it in
a package with Switzerland) in order to further define its concept of military and security neutrality, based
on the Swiss model of neutrality. The main thesis with which we will access the aforementioned research
is that military and security neutrality, in order to be stable, efficient and functional, need to be recognized
by other countries, which should show confidence in it in the same manner the world’s leading diplomatic
and military powers have confidence in Swiss neutrality. However, some of them regard Serbia’s neutrality
as vague and imprecise, therefore not recognizing it in the full sense of the word. In the final remarks of this
paper we will summarize all the conclusions we have reached while dealing with the topic of Serbia’s (neu-
tral) security position in Europe today, trying to reach final conclusions that would lead to a better, more
precise and more functional definition of security and diplomatic position of Serbia in modern-day Europe.

SWISS EXPERIENCE OF SECURITY
AND POLITICAL NEUTRALITY

Before we begin to explicitly describe the concept of Swiss neutrality, we will say a few words about the
concept of political and military neutrality per se and the different models of neutrality known in recent
history.

Neutrality as a political concept: the concept of political neutrality, or “neutrality policy’, is a package
which consists of political measures and decisions made in a neutral state during peacetime in order to pre-
serve the credibility and effectiveness of the state’s legally-binding neutral position. As certain well-known
examples have shown in recent history, the policy of neutrality differs from one neutral state to another
and depends on the state’s specific situation and the particular historical and political context. On the other
hand, states which are not neutral may consider neutrality either contribution to peace or a type of political
hypocrisy.

Legal bases of the neutrality status in contemporary international law: Legal bases of the neutrality
status in contemporary international law are defined by the Law of Neutrality, an integral part of interna-
tional law. This law is defined by the Hague Convention of 1907 and is applied during international armed
conflicts. The Law of Neutrality is not relevant in the case of an outbreak of internal armed conflict and dur-
ing peacetime. In accordance with the provisions of this law; a neutral country has an obligation to remain
neutral, i.e. impartial and not participate in armed conflict, the warring parties are not allowed to enter or
pass through its territory, and a neutral state must defend itself in case of aggression. While it cannot ex-
port any military material to the belligerent sides, it has the right to maintain other types of economic and
diplomatic relations. Neutrality can be permanent or ad hoc, i.e. temporary. It is especially crucial that the
warring sides (or even the current dominant diplomatic forces) must recognize the status of neutrality of neu-
tral states and must not occupy a neutral territory. This brings us to the most important issue related to the
state’s political and security neutrality status, which is that such neutrality must be recognized by other states
and that, if it strives to be a real political fact, not simply a fictitious desire, it cannot be “self-proclaimed” on
account of the lack of external objections to such neutrality. The Law of Neutrality of 1907 was limited by the
Charter of the United Nations from 1945, and in the case where the two obligations arising from these two
documents are in conflict, the one stemming from the UN Charter will be applied.

Different contexts and models of neutrality in recent history: Throughout the centuries there have
been different interpretations of “neutrality” in different countries identifying themselves as neutral, such
as Denmark, Sweden, Finland, Ireland, Switzerland, or recently, Moldova and Turkmenistan, which proves
that the concept of neutrality is very broad and ambiguous. The concept of neutrality in recent history has
ranged from “active neutrality” (Switzerland) to “Cold War neutrality” (Austria, Finland) or “non-aligned
neutrality” (Titos Yugoslavia and other countries of the so-called Non-aligned bloc), getting new mean-
ings in the new context of globalization and new security challenges which such context poses to different
countries.
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In recent history, the first complete and defined instance of neutrality was the example of Swiss neutral-
ity, stabilized in 1815 after the Napoleonic wars and the Congress of Vienna, when Switzerland declared as
a “permanent neutral state”. At that time, the decision had a legal basis and confirmed political dimension,
as it was recognized by the dominant world powers of the time (France, Prussia, Great Britain and Russia).
Since that time, depending on the different political circumstances at the global level, new types of neu-
trality have emerged, for example, Finnish and Austrian “Cold War neutrality”, which was different from
Swiss neutrality primarily due to the fact that their ad hoc role was less active and evidently more passive
in comparison to Swiss neutrality, which is proverbially known to be diplomatically proactive in terms of
offering good diplomatic service to all interested and possibly conflicting parties, and mediation through a
number of international organizations residing in its territory:*

As part of “Cold War neutrality” we also have a specific concept evident in the case of the former Yugo-
slavia (SFRY), which, in the mid-60s opted for a policy of non-alignment, which could not be defined as a
classical concept of neutrality, but rather as a kind of idealistic neutralism, based on strong ideological “non-
aligned” foundations and an ambition not only to have non-aligned countries refuse to join any existing
block, but also form their own bloc at the global level. In this sense, the difference between neutrality and
neutralism is that a state in the first case solely defines its own neutral status exclusively to gain individual
state interest from it, while the second case represents a wider attempt to create a whole neutral (non-
aligned) bloc of countries, aspiring to become a significant factor in world politics and world events. In this
sense, for example, Ireland’s neutrality is different from the previously mentioned ideological “neutralism’,
because it contains elements of a classical neutrality concept which does not go beyond the individual state
interests. Namely, the neutrality of Ireland was a way to ensure the survival of the Irish state next to the
powerful neighbour of Great Britain, and the reason for Ireland not joining NATO proved to be more than
practical, without any ideological connotations, as Ireland could not afford enough material resources for
membership. Finally, in the context of classical concepts of neutrality, we could mention Ukraines neutrali-
ty up until recently, whose ad hoc purpose was to establish the balance between the impact of the West and
the East, which collapsed in the whirlwind of the recent civil war in that country, the result of which is the
state’s currently undefined security status. Therefore, the case of Ukraine can serve as a negative example
of an easy, sudden and tragic collapse of a state’s neutrality, which was poorly defined and insufficiently
externally guaranteed.

The concept of Swiss neutrality as an exemplary model of continuous and effective neutrality: As
mentioned earlier, in the context of this paper, out of all the known neutrality models in history, the Swiss
concept of political neutrality is especially interesting to us, not only because both this paper and the scien-
tific meeting where it will be presented are dedicated to the memory of Dr. Archibald Reiss and the Serbi-
an-Swiss friendship, but also because the concept of Swiss neutrality is the most enduring one in the history
of the modern world, and the longevity certainly testifies to the effectiveness and practicality of the model.
In the following passages, we will present the basic elements of the Swiss political neutrality and security
model.® Then, in the next part, we will focus on the possibility of such a model serving as an example
for the security position of Serbia and examine whether Serbia can, rounding off its currently rather
unfinished neutrality model, adopt something similar to the Swiss model of neutrality, naturally not
by copying it, but rather by using creative means.

Historical context, the political and legal definition of Swiss neutrality, its purpose and its security
aspect: The neutrality of Switzerland is the result of a specific historical development, i.e. specific historical
tradition and numerous adaptations to external and internal circumstances. Swiss neutrality was guaran-
teed for the first time in 1815 by the world’s most important diplomatic powers of the time (Austria, Great
Britain, Russia, France and Prussia) at the Congress of Vienna, which finally resulted in the signing of the
Act on the Neutrality of Switzerland as an official act confirming its neutrality, which would then be upgrad-
ed and confirmed in the future in all subsequent diplomatic documents, eventually resulting in the fact that
Swiss neutrality has remained confirmed and guaranteed by all the relevant world factors until the present
day, so that no one questions it anymore. The fact that Swiss neutrality was officially diplomatically con-
firmed and guaranteed makes this neutrality active in the full sense of the term. In the beginning, neutrality
was the only way to preserve the Confederation made up of different entities with different cultural and
religious traditions. The only possible way to reconcile them and integrate them was solely by applying the
concept of non-participation in the dominant religious and political conflicts of the time, due to which, for
avariety of centrifugal forces, the Confederation would certainly divide and disintegrate. Therefore, one of
the first functions of Swiss neutrality was internal integration of disparate Confederation, after which other
positive aspects of neutrality continued to be gradually discovered. The Swiss, using their fantastic ability

4 Precisely because of its neutral military and political status, Switzerland is a home to a number of international organizations that
provide the so-called good services to the global community — from the International Committee of the Red Cross, over the World
Health Organization, up to the International Labour Organization and a dozen of other international organizations, which found a
place there. The list of all international organizations residing in Switzerland on the website https://www.eda.admin.ch/content/dam/
eda/en/documents/topics/OI-Geneva_en.pdf

5 About Swiss neutrality we report from the paper of Veronique Panchaud (2009)
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of social learning and adaptation for decades, and even centuries, further learned how to use neutrality to
realize their external and internal interests. One consequence of this historical development was the fact
that over time, other states recognized Switzerlands neutrality and had confidence in it, which helped it to
become permanent and stable.

According to the Swiss authorities and supporting documents that regulate this issue, Swiss neutrality
implies that neutrality is self-determined, permanent and armed. According to the traditional understanding
of the Swiss, neutrality represents the cornerstone of foreign and security policy, which ensures the inde-
pendence of the state and the integrity of its territory. The Swiss Constitution states that the Federal Assembly
(Parliament) is responsible for taking measures to safeguard external security, independence and neutrality
of Switzerland (Article 175), and that the Federal Council (government) is responsible to take measures to
safeguard external security, independence and neutrality of Switzerland (Article 185). Neutrality is further
mentioned in the section of the Constitution entitled “Federal authorities’, but not in the sections about the
aims of the Confederation or the foreign policy principles. The Constitution maker’s idea was to emphasize
the role of neutrality not only as an instrument of foreign and security policy, but also as the heart of the
Swiss political system, which, as we have mentioned, draws its internal coherence and stability from this
concept. Switzerland’s neutrality policy is based on four elements from which it draws its legitimacy and
legality: the Law of Neutrality, the national interest, the international situation, its tradition and history. The
special feature of Swiss neutrality concept is that it is active, not passive, in the sense that it does not exclude
different diplomatic resources to better align the state interest with the interests of other states.

Thus, the Swiss policy of neutrality is neither a fundamental obstacle for participation in economic
sanctions nor for a membership in non-military international organizations. For example, the recent ad-
mission of Switzerland in the UN does not mean that it has an obligation to participate in military opera-
tions, which makes the admission to this organization in accordance with neutrality. According to the Law
of Neutrality, Swiss military personnel can be sent abroad only if the mission takes place in accordance with
a mandate of the UN or the OSCE, or with the permission of the warring parties, and in accordance with
Swiss neutrality. The Law of Neutrality strictly prohibits the Swiss Armed Forces members from participat-
ing in peace enforcement combat. However, it exclusively connects them with Peace Support Operations
(PSO) if they are based on a UN Security Council mandate or performed with the consent of the warring
parties. In accordance with the provisions of the Law of Neutrality, it is also possible to participate in inter-
national military cooperation (training and weapons), but only if it does not assume an obligation to pro-
vide assistance to any party in the event of war. Participation in international programs and membership in
international organizations is possible if there is no obligation to provide military assistance to anyone or if
any other commitment taken contradicts the provisions of the Law of Neutrality.

Functions of Swiss neutrality: According to Riklin (1991), Swiss neutrality has five basic functions:

1) Integration or preservation of the internal cohesion of different cultural and religious groups in order
to establish a lasting and stable peace between them and neutralize all external disruptive centrifugal
forces affecting the group

2) Protection or the possibility of non-inclusion in the wars fought in the vicinity and the preservation
of the status of an independent and neutral state

3) Economic interest or the possibility of doing business with all parties in a possible armed conflict®

4) European balance, or creating a situation in accordance with the geopolitical interests of major pow-
ers on the Continent, and not doing anything contrary to the interests of the leading powers

5) Good service, or an opportunity to offer mediation or negotiation services and demonstrate solidari-
ty; the result of which are the state’s multiple benefits

The attitude of the Swiss towards their neutrality: The vast majority of the citizens of Switzerland
are very fond of neutrality (according to various researches conducted in the last ten years, about 89%
of the population has an affectionate attitude towards this concept), which for them represents a part of
self-perception and their national identity. Nevertheless, the Swiss citizens and participants in the political
and social life experience the term “neutrality” in very different ways. On the one hand, there is the point
of view which sees neutrality as a pillar of sovereignty, while on the other hand there are those who mainly
see neutrality as an instrument for active foreign policy. There are differences in the perception of neutrality
regarding the political affiliation of the Swiss. Thus, for example, Swiss Social Democrats interpret neutral-
ity primarily as active neutrality in the function of public diplomacy, or an active foreign policy, placing an
empbhasis on solidarity, human rights and multiculturalism, which entails diplomatic, and sometimes secu-
rity participation in various international initiatives promoting these values, adding certain activist bias to

6 In accordance with that, during World War II, Switzerland, for example, made business with all the conflicting parties, and they
made business with each other with it serving as the mediator, the very important segment of this mutual business was trading in gold.
However, it should be noted that during World War II there was a very serious violation of Swiss neutrality and, in the opinion of the
Allied countries, biased actions in favour of the Axis powers, resulting, by the end of the war, for Switzerland to be placed on the list
of enemy states by the Allied countries.
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the neutral status.” On the other hand, the Swiss right parties, e.g. Swiss People’s Party (SVP) and its
sympathizers, are inclined to believe that cooperation regarding security issues makes Switzerland
dependent. This is the reason they advocate a detailed assessment of the current Swiss Armed Forces’
involvement abroad and their exact costs. Therefore, there is a certain noticeable distance towards
leaving the framework of neutrality in any, even the smallest, interventionism - they see neutrality
primarily as a pillar of Swiss sovereignty.

The relationship of Switzerland with NATO and activities in the Partnership for Peace: The rela-
tionship of Switzerland towards the North Atlantic Treaty is not negative and hostile, but would be rather
characterized as reserved. It is well known that NATO launched the program “Partnership for Peace” (P{P)
in 1994 in order to establish better cooperation with countries that are not explicit members of the Alli-
ance. Switzerland joined the program in 1996, and together with other members of the program (including
Serbia) is currently a member of the Euro-Atlantic Partnership Council (established in 1997), a securi-
ty-political forum which provides guidelines for practical cooperation within the Partnership for Peace.
Swiss participation in the Partnership for Peace is in line with its neutrality, since the Member States of this
program are not obliged to join NATO. Moreover, there is no obligation to provide military support in case
of any possible armed conflict, as this program is based on voluntary obligations. Simply put, the position
of Switzerland in relation to the Alliance is reserved, but with a high degree of mutual trust, placing Swit-
zerland in the so-called “first ring” of countries within the Partnership for Peace, which the Alliance treats
in a friendly manner and with trust. Namely, within the framework of the Partnership for Peace, there are
“three rings” of countries according to their openness to the structures of NATO,® not in terms of explicit
membership and participation in military operations, but rather in terms of supporting other activi-
ties of the Alliance and building a relationship of trust. The “first ring” includes the countries such as
Switzerland, but also Austria, Sweden, Finland, Ireland and Malta, which the Alliance treats as com-
pletely amicable in terms of commitment to common (Western) values. Regardless of not having the
explicit membership in the Alliance to promote these values, the level of cooperation and trust with
these countries is very high. The “second ring” mainly comprises the countries in transition, just like
Serbia, Bosnia and Herzegovina, Macedonia, Montenegro and many countries of the former Soviet
Union, which the Alliance sees as potential, but insufficiently stabilized partners. And finally, the
“third ring” of the Partnership for Peace includes, first of all, Russia and the states of the former Sovi-
et Union that openly gravitate around it, which the Alliance sees as a great unknown and a potential
security challenge. Switzerland has a stable position in the aforementioned “first ring” of the Partner-
ship for Peace, using all the benefits arising from such “trust status” with the Alliance. Respecting its
own neutrality, Switzerland managed to build a significantly credible relationship with the dominant
military alliance of today, using it as an instrument for military exchange of knowledge, experience
and information. For example, NATO regularly invites Swiss representatives to participate in certain
courses and exercises, and vice versa. The key areas of Switzerland’s cooperation with the Alliance
within the framework of the Partnership for Peace program are: improvement of interoperability,
planning procedures in civil emergencies, provision of assistance during natural disasters, creating
democratic and efficient security structures, adherence to humanitarian law and the law of armed
conflict, usage of small arms and light weapons as well as education and provision of IT services. The
most important activities and contributions of Switzerland in the Partnership for Peace regard the
following areas: peace support operations (PSO), courses and training, regional cooperation projects,
the International Relations and Security Network (ISN). Switzerland is also extremely active in the
so-called “Partnership for Peace” Consortium. All in all, Switzerland has succeeded in building a
relationship of trust with the NATO alliance, preserving its neutral status, and, through the Partner-
ship for Peace it has established direct and open contacts with key stakeholders in European security
(the USA, France and Great Britain). The attitude of Swiss society towards NATO is not uniform,
and there are big differences in the perception of favuorable relations with the Alliance between the
different parts of Swiss society and political parties. A very influential Swiss political party, repre-
senting the most conservative social circles, suspicious of NATO and the state’s abundant usage of
the Partnership for Peace, is Swiss People’s Party (SVP). They believe that the participation in the
PfP program means that there are numerous military exercises of Swiss soldiers abroad and foreign
troops in Switzerland, which, in their opinion, represents a violation of the original idea of neutrality.
Therefore, in accordance with their position, they believe that Switzerland should discontinue its
participation in PfP as soon as possible. Other Swiss political parties, ranging from liberals and social
democrats to moderate conservatives, have no problem with this, and many of them, for example, the

7 Of course, the Swiss Social Democrats do not go beyond the Law of Neutrality in their activist proceedings, but interpret the spirit
of that law in accordance with their own values of promoting human rights and multiculturalism whenever a diplomatic opportunity
arises.

8 Specific knowledge and information on the functioning of the Partnership for Peace, as well as on the status which different coun-
tries have in this program, and in NATO itself, was collected by one of the authors of these lines, Dr. Neven Cvetic¢anin, during the
duty he had as a member of the delegation of the National Assembly of Serbia in the Parliamentary Assembly of NATO, during his
parliamentary mandate in the National Assembly of Serbia
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Liberals (FDP) and Moderate conservatives (CVP) argue that the participation of Switzerland in the
Partnership for Peace should be intensified.

Perspectives of Swiss neutrality: According to Riklin (1991), five previously listed functions of neutral-
ity have lost importance after 1989 and the drastic changes in the world order. However, in the light of new
circumstances in Europe and the world, caused by the conflicts in Ukraine and new deterioration of the
relations between the East and the West, as well as the escalation of international terrorism, Swiss neutrality
would again be able to get value and expediency. What is indisputable, regardless of the global context, is
that the neutral status gives Switzerland unquestionable reputation in international relations due to which it
is very gladly seen as an intermediary between the various warring parties. Moreover, its territory very often
serves as a meeting point for various peacekeeping and mediatory diplomatic conferences. Furthermore,
the status of a neutral state can be an advantage in the 21st century in the context of increasingly frequent
terrorist threats and attacks and possible tensions that may occur in the future due to water resources. All
this suggests that Switzerland’s neutral security status not only provides prestige, but also clear benefits
when it comes to representing national interests, i.e. interests of its own citizens. This is why the Swiss model
of neutrality can be exemplary for Serbia and for that reason we will analyze which specific lessons Serbia
can draw from the Swiss neutrality model, in order to strengthen its diplomatic position and international
reputation.

LESSONS FOR SERBIA GAINED FROM THE SWISS CONCEPT
OF NEUTRALITY, SECURITY POSITION OF SERBIA
AND SERBIAN PRESIDENCY AT THE OSCE IN 2015

The application challenges of the Swiss neutrality model in Serbia: Describing Swiss neutrality, we
have mentioned that the neutrality model was the product of a specific historical development of Swit-
zerland and its specific historical tradition, which created a national identity and mentality. The historical
development, traditions and mentality differ significantly, if not entirely, from the historical development,
traditions and mentality of Serbian society, which immediately creates aporias in the attempts to apply the
Swiss neutrality model to Serbia. In the following paragraphs, we will list the key differences in historical
development, traditions and mentality between Swiss and Serbian societies, which lead to aporias regard-
ing the explicit application of the Swiss model of neutrality to Serbia. However, even if it is not reasonable
and realistic to expect explicit, literal and copied application of the Swiss neutrality model in Serbia due to
significant differences in the historical development, traditions and mentality; it does not mean that it is
impossible to upgrade Serbian, for now merely proclaimed neutrality, using certain segments of the Swiss
neutrality model, so that it would make a transition from its passive to an active phase.

The first aporia to emerge when we think about the possibilities of the Swiss neutrality model applica-
tion in Serbia is the fact that there is a significant difference between Switzerland’s and Serbia’s so-called his-
torical-security positions. Namely, in the past few centuries, Switzerland has been the place where the most
important European and world powers have consulted and communicated with one another. The Swiss
security buffer zone has successfully been used by all - from the Swiss themselves to a variety of global forces
- as the existence of such security buffer zone has worked well for everyone. On the other hand, Serbia and
the Balkans in general, measured according to the so-called longevity processes, were the areas where the
great powers “arm-wrestled” and where they prevailed. Thus, not only did Serbia and the Balkans lack the
function of a secure, calm and peaceful buffer zone, but, on the contrary, they were always a gunpowder keg
which caused large European fire, while the world powers struggled to overpower one another. Therefore,
the main question is whether Serbia and the (Western) Balkans in general can, in the distribution of world
interests and plans, become an area where the leading world powers would not overpower each other, but
gather to communicate, as it is the case with Switzerland, i.e. the “Swiss security buffer zone” which has
acted, both in a literal and metaphorical sense, as the place of communication between various influential
world powers for centuries.

The second aporia to emerge when we think about the possibilities of application of the Swiss model of
neutrality in Serbia is that Serbia and other Western Balkan countries have not had a tradition of neutrality.’
Thus, Serbia has, in particularly dominant conflicts of the time, been explicitly either on one or the
other side of conflicting parties, rarely staying on the sidelines, reserved and neutral like Switzerland.
The only exception was the socialist Yugoslavia (SFRY) with its non-aligned policy, but as stated
in the introduction of the first chapter where we underlined the difference between neutrality and
neutralism, the Yugoslav model of non-alignment did not represent a security-political neutrality in

9 Except for the Renaissance Republic of Dubrovnik of a long time ago, which is perhaps the only instance when a Balkan polity
maintained its existence more through diplomacy than through arms, wisely acting “neutral” towards all dominant conflicts of that
time and even, as Switzerland, profiting on them by trading and doing business with all the conflicting parties.
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the classical sense, but it aspired to create a third bloc, in the space between the conflicting parties of
Cold War. This third bloc had global aspirations, too, nevertheless fraught with ideological connota-
tions. What makes Swiss neutrality efficient, expedient and enduring is the fact that it is not an ideo-
logical project as that of the non-alignment of Titos Yugoslavia, but, first and foremost, a pragmatic
project, which has eventually become acceptable among various world powers, exactly due to its own
pragmatism. Therefore, the neutrality of Serbia, if it strives to be sustainable and expedient, should
not to be based on the model of non-aligned socialist Yugoslavia, since it might mean that Serbia
allegedly has some kind of global pretensions for which there is no ground in the current position
of the country. On the contrary, the concrete situation dictates Serbia to concentrate on its own in-
dividual national interest and remain within the mandate of this special national interest. It is in this
segment that Switzerland can serve as an exemplar to Serbia providing the example of unpretentious
pragmatic neutrality as opposed to any idealistic neutralism such as Tito’s policy of non-alignment.

The third and very important aporia which emerges when we think about the possibilities of appli-
cation of the Swiss model of neutrality on Serbia is that Serbia is a highly indebted country in terms of
external debt and therefore financially dependent on different sides and forces to which it owes a debt. By
contrast, Switzerland is not an indebted country in relation to government debt, so in this sense, it is free
and independent, which allows it to remain within the bounds of the classical neutrality model. This means
that one of the main principles of a true, and not merely proclaimed neutrality of Serbia, is the reduction
and eventual complete regulation of external debt, which is not an easy task and is an issue of economic
parameters which we will not discuss here, as that is an entirely different topic. Here we can only add a
specific conclusion that the high external indebtedness of the country and consistent implementation of the
neutrality policy are mutually exclusive.

The fourth aporia, which emerges when we think about the possibilities of application of the Swiss
neutrality model on Serbia, is the proclaimed strategy of Serbia to join the European Union in full capacity.
Namely, the European Union has since 1992 and the Maastricht Treaty also been a security union with
the Common Security and Defence Policy (CSDP). The Treaty of Lisbon of 2007 went even further in its
Article 42.7 which relates to regional solidarity in the case of a terrorist attack, thus excluding any possibility
of consistently remaining within the frame of the classical neutrality model of those states which are a part
of this common security and defense policy. Additionally, the European Union has, with the introduction
of the Petersburg tasks in the Treaty of Amsterdam in 1997, shifted from peacekeeping to ensuring peace,
and today the former neutral countries, such as Finland and Sweden, are very active in their endeavours
to turn CSDP into a means for effective international crisis management which, to some extent, excludes
the consistent application of the classical neutrality model. However, within the European Union there are
countries that have retained a wider space for its security neutrality such as Austria. Hence the claim that
the EU membership excludes the neutral safety status should be taken with reserve. Therefore, it is possible
that Serbia maintains its proclaimed strategy to join the European Union and, at the same time, develop
a model of security neutrality, but then the model of Serbias neutrality should be based on the Austrian,
and not on the Swiss model, which is a different theme and not a subject of this paper. This paper tries to
imagine Serbias neutrality according to the Swiss model, or even contemplate which segments of Swiss
neutrality could be applied to Serbia, and therefore starts from an assumption that for the implementation
of such neutrality it is not necessary for Serbia to become an explicit member of the EU.

Be that as it may, there are many obstacles to the Swiss neutrality model application in Serbia, caused by
Serbian history, tradition, mentality, geographic and economic position. However, as we have mentioned
earlier, this paper does not strive to offer a pretentious formula by simply copying the Swiss neutrality mod-
el in Serbia, but rather try to analyze which segments of the Swiss neutrality model Serbia could adopt to
further round its, for now, merely proclaimed neutrality, and transition from its passive to an active phase.
Swiss experiences can be useful to Serbia, especially the insight that, in order for a neutral status to be
expedient, it needs to be recognized by the leading world powers in the same manner the neutral status
of Switzerland is recognized and respected. Serbia could use its shared chairmanship of the OSCE in 2015
with Switzerland, which chaired the OSCE in 2014, to tie its security position to Switzerland’s, and to, in that
sense, further define its own neutrality, which will be discussed in the following passages.

Serbian Chairmanship of the OSCE and the possibilities of using the presidency to define the mod-
el of neutrality of Serbia according to the Swiss model: As it is known, Ministerial Council of the OSCE’s
decision of 10 February 2012, decided that the Republic of Serbia would chair the OSCE in 2015 as part of
a joint candidacy with Switzerland, which had chaired this organization in 2014. Switzerland and Serbia
agreed to, for the first time in the history of the OSCE successively assume the presidency of this organiza-
tion. The fact that Serbia is in this way “attached” to Switzerland, a country traditionally known for its neu-
trality and objectivity in international relations, is very favourable for Serbia and its international position
due to the current crises. This does not only allow Serbia to learn from the Swiss experience, but also to de-
fine its own neutrality better and to try to transit from its “passive” to an “active” phase after the Swiss model.
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The adoption of Decision on the presidency of the OSCE represents a success and a great responsibility
for Serbia in the field of multilateral diplomacy; as, ever since it regained its independence, Serbia has rarely
had the opportunity to “swim” in the waters of multilateral diplomacy. This is a double-edged sword as it
can be beneficial, but it could also cause damage if Serbia is not diplomatically skillful during its chairman-
ship of the OSCE. A particular challenge for Serbia stems from the fact that in 2015, which marks the for-
ty-year anniversary of the Helsinki Final Act, a consensus of the OSCE States on a new strategic framework
of the Organization should be reached, as a result of the reform process which is underway. Furthermore,
the OSCE undoubtedly rose in importance after the Ukrainian crisis, which set new challenges before the
Organization, and especially for the country at its helm - Serbia - in the year when the crisis should show
the direction in which it should go - whether decrease or inflate. In accordance with the Joint Work Plan
drawn up in collaboration with Switzerland (which we shall discuss later), Serbia may have to appoint spe-
cial representatives for existing long-term conflicts, i.e. appoint a representative for the conflict in Ukraine. It
is also expected from Serbia to, as the chairman of the OSCE, coordinate so-called trilateral contact group
for resolving the Ukrainian crisis, which consists of the OSCE, Ukraine and Russia. Furthermore, there is
an intention to form the so-called Panel of eminent personalities within the OSCE, made up of selected
diplomats and influential people in the global community, the aim of this Panel hence being to restore con-
fidence among the member states of the Organization, which is yet another task for the Serbian presidency
in the OSCE which requires skillful coordination.

In the context of these not at all easy challenges and tasks which will be set before Serbia during its chair-
manship in the OSCE, a very favourable circumstance is that Serbia is chairing in the package with Switzer-
land, that is, in the package with the state of neutral security status of a great international reputation. Serbia
can use this principle not only to continue to chair the OSCE strictly adhering to the principle of continuity
in the same impartial manner in which Switzerland did it, but also to use its presidency to further define
its own neutrality according to the Swiss neutrality model. The guide and support to this endeavour could
certainly be the so-called Joint Work Plan for the presidency of the OSCE, formulated by Switzerland and
Serbia, and presented on 2 July, 2013to the Permanent Council of the OSCE in Vienna."® This plan refers
to “the common and indivisible Euro-Atlantic and Eurasian security community stretching from Vancouver to
Vladivostok”, which is a cleverly composed inclusive and impartial formulation providing the chairperson
duo of Switzerland and Serbia a neutral approach to existing crises (above all the crisis in Ukraine) and a
fair relationship with partners in the West and the East. Moreover, the section of the Joint Work Plan de-
voted to the management of conflicts during the entire conflict cycle states that “our presidency will support
all necessary means to increase efforts to resolve existing conflicts in the area of the OSCE in a peaceful
manner, within the agreed formats, and support all efforts to prevent the outbreak of new crises’, empha-
sizing the intention that we intend “to appoint special representatives for existing long-term conflicts, with
a mandate covering both consecutive periods of our presidency” which we have already discussed when
we mentioned that this task can now be given to non other Serbia. As one of the priorities, this document
states the intention “to strengthen the capacity of the OSCE to respond effectively in situations of tension or
crisis” as well as to “support the practical application of facilitation and mediation in dialogue in the field,
including through capacity building for mediation support” Beyond the diplomatic vocabulary, it is clear
that Switzerland and Serbia devised a moderate and pragmatic platform for the presidency of the OSCE in
2014 and 2015, which is largely based on neutral security status shared by the two countries. However, since
the neutrality of Switzerland is confirmed and recognized, and that of Serbia is for now only declaratory,
it is reasonable to assume that the pressure on Serbia to be biased toward one or other side in the current
conflict will be higher than it was on Switzerland, so Serbia will have to manage these conflicts skillfully.
The most optimal option for Serbia is to hold the positions that were held by Switzerland and not in the
least depart from the ways of chairmanship employed by Switzerland in the OSCE. In all this, Serbia should
take advantage of the fact that the Joint Work Plan envisages that Switzerland and Serbia ‘coordinate our po-
sitions”, and that the two sides are willing to “help networking of Swiss and Serbian institutions and non-gov-
ernmental organizations with an aim to include them in our preparations”. This means that the Joint Work
Plan envisages a constant and continuous communication between Swiss and Serbian institutions, which
Serbia can use for the absorption of Swiss experiences and attitudes not only in terms of chairmanship of
the OSCE, but also in terms of further defining its neutral status modeled according to the Swiss model, so
that what was tolerated to Switzerland during its presidency of the OSCE also be tolerated to Serbia - to be
impartial and neutral in dealing with major security threats and challenges of which the most important is
the crisis in Ukraine. What can help Serbia to have a successful presidency of the OSCE are good relations
it already has with Brussels and Moscow, as well as its own experience of a post-conflict society. In addition,
Serbia has to take into account the fact that after it, the OSCE will be chaired by Germany in 2016, and that,
according to an established custom within the OSCE, it has to be active in 2015 in the so-called triad con-
sisting of past, present and future chairmen of the OSCE, or in other words Switzerland, Germany and Ser-
bia, which requires the effort of preparing tripartite consultations between the aforementioned countries.

10 The content of this Joint Work Plan can be downloaded from the website of the Ministry of Foreign Affairs of Serbia http://www.
mfa.gov.rs/sr/index.php/teme/oebs-2015--predsedavanje-srbije?lang=lat
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Allin all, the presidency of Serbia over OSCE sets an unusual diplomatic challenge facing our country,
which will require a lot of skills and abilities to overcome them. The best ally in carrying out this delicate
task, can be - a clear plan - and a strategy not only to stay within the minimalist action plan to chair the
OSCE without mistakes and blunders, but also to fit our own chairmanship at the OSCE into the broader
vision of our own security in the sense of promoting neutral security status and lobbying for its recognition
by the dominant world powers. What works in our favour in this task is that we chair the OSCE together
with Switzerland, a country neutral in terms of military and security, which leaves room to take root in this
riverbed of neutrality which Switzerland has already carved out for us, of course, having in mind all the
limitations when it comes to application of the Swiss neutrality model on Serbia as previously discussed.
Finally, during the crisis in Ukraine and the growing gap between the West and the East, the confirmed
neutrality of Serbia may perhaps be acceptable for both sides, because the West would certainly not like
to witness closer military-security connection between Serbia and Moscow (nor it would suit Serbia for
practical geographical reasons, since it would be in the ring of states that are either members of NATO or
gravitate around the Alliance), and, on the other hand, Serbia’s direct membership in NATO would neither
suit Moscow (although Moscow certainly does not have the same problem with this as with the eventual
membership of Ukraine in NATO, since the Ukraine belongs to the first ring of defense of its interests, and
Serbia just in the second or maybe even third). In addition to all that, the interest of the West is not to repeat
hasty mistakes made in the case of Ukraine in the time before the open crisis, especially not when it comes
to Serbia, because it would, in that way, get a neuralgic point within its tissue (since Serbia is surrounded
by countries that gravitate towards the West which now extends all the way to divided Ukraine) and weak-
en its own coherence. Therefore, it might be in the interest of all parties that Serbia be granted a neutral
military-security status, which cannot be reached if Serbia does not devise its neutral position better and
more concretely and if it does not specifically lobby at the most important world powers with a clear plan,
wisely interpreting the interests of these powers, skillfully corresponding to these interests. Finally, Serbia
could use its presidency over the OSCE to skillfully promote its own security interests, which, given the
geographical location and the historical tradition of Serbia, lie exactly in the fact to be a fair, impartial and
neutral mediator in both the Ukrainian crisis, and all other possible misunderstandings between the West
and the East, i.e. the dominant Western powers and Russia. The current neutral security status enables that
to Serbia, and in the conclusion of our paper, we will give final conclusions about the perspectives of the
neutral security status of Serbia in this dynamic world that is ever changing.

CONCLUSION

The ancient Chinese Taoist philosopher Lao Tzu said in one of his famous maxims that “a journey of
a thousand miles begins with a single step”. A confirmed and guaranteed neutral security status of Serbia
is like a journey of a thousand miles, as Serbia’s current neutrality is purely declarative, i.e. it is neither spe-
cifically guaranteed, nor recognized by any diplomatic force and a thousand diplomatic miles would need
to be crossed in order for its security neutrality to be fully and realistically realized. This journey needs
to begin with small, but sure steps and the fact that Serbia will be chairing the OSCE in 2015 represents
an opportunity to move in that direction. The very important detail is that Serbia is chairing this distin-
guished organization alongside Switzerland, and after it, exploring the opportunity to learn from the Swiss
diplomatic experience and its fully rounded neutral security position. In this paper, we have emphasized
numerous real aporias in the application of the Swiss neutrality model in Serbia, as we have seen that these
societies have different historical traditions. We have also pointed out that it would be not only unrealistic,
but also presumptuous to expect the Swiss model of neutrality copied and applied literally in Serbia. On the
other hand, we have pointed out that this does not mean that the possibility of applying certain segments of
the Swiss neutrality model to Serbia should be rejected and that Serbia should learn from the experience of
Swiss neutrality. The most important lesson Serbia can learn from the Swiss neutrality experiences is that
neutrality can be expedient and realistic only if it is recognized and guaranteed, as the Swiss neutrality was
guaranteed for the first time in 1815 by the world’s most important diplomatic powers of the time (Austria,
Great Britain, Russia, France and Prussia) at the Congress of Vienna. This finally resulted in the signing of
the Act of Neutrality of Switzerland, which would be updated in the future and verified by all the subsequent
diplomatic documents. Swiss neutrality has remained confirmed and guaranteed to this day by all the rel-
evant world factors, so that no one questions it today. This leads us to the conclusion that the neutrality of
Serbia, in order to be realistic and expedient, needs to be confirmed and guaranteed by the leading forces
of our time (specifically, in our case, the most influential forces in our region - the United States, Russia and
the European Union) by a neutrality Act of Serbia of some kind. If this is not possible or if it is not in the
interest of the said forces (or some of them, which is enough to destroy the entire construction and make
it unsustainable), then it would be valuable to consider whether it is better to stay in such a declarative, un-
guaranteed and unrecognized neutrality or to transit to a system of the so-called collective security, which
is another topic for a new research.
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However, as the current security status of Serbia, no matter how declarative, is still neutral, Serbia could
check with the most influential international diplomatic centers whether this current declaratory neutrality
status can be turned into a defined and guaranteed neutral status, i.e. whether it can transit from its passive
into an active phase. If this proves to be unrealistic and unsustainable, Serbia can search for other solutions
to define its security situation. In the opinion of the authors of this paper, it would certainly be better for
Serbia to find a way to define its own neutrality, rather than to seek other solutions for its security status
through the systems of collective security, which, in the world we live in, can result in more problems
than benefits. This primarily refers to the fact that the image of a neutral country can be an advantage in
the context of terrorist threats which are a certainty of the century we live in. Simply put, neutral Serbia,
if confirmed and guaranteed, would just be a “state minding its own business’, away from all major global
conflicts, regardless of whether they are as direct as the one in Ukraine or diversitied as aforementioned
terrorist threats. This is exactly the position which we have least frequently occupied in the past, as we were
very often dragged in, even against our will, into the maelstrom of conflicts in which we paid high prices on
the behalf of others. Neutral status ensures one’s position as an island of peace in an increasingly unstable
world. Nevertheless, as it was mentioned, in order to be expedient, this status cannot be self-declared, but
recognized and guaranteed. Moreover, “this status” needs to be “armed” just as the neutrality of Switzerland
is “armed’, as every Swiss citizen is a soldier, with basic military training and weapons for possible defense
of neutrality."" Still, this is another topic, delving into purely military aspects of neutrality.

Finally, a realized neutrality in Serbia, if it ever came to be, would have the same function as it does in
Switzerland, which is the internal integration of the country with its diverse cultural and historical heritage,
where various parts of the country gravitated towards difterent historical and cultural traditions (e.g. Vo-
jvodina toward Central Europe, Sumadija toward the so-called “hard” Serbian national identity, Sandzak
toward Turkey, etc.) Indeed, Serbia is not as ethnically and religiously diversified as Switzerland, but it is
still significantly culturally diversified in comparison with, in this sense, homogeneous countries, such
as Greece or Turkey. Here, the main mentality opposition is between the “Central European” Vojvodina,
“insurrectionist” Sumadija as “the heart of Serbia” with its characteristic mentality, Islamized Sadzak and
Eastern Serbia, as a special mentality environment. Therefore, in order not to have problems between these
parts of the country in future (especially Vojvodina and SandZak and the rest of Serbia), not only would it
be optimal for Serbia to be modeled on the civil grounds of the so-called constitutional patriotism, but a
fully rounded neutral status of Serbia would be the main support to such constitutional patriotism. It would
then, as in Switzerland, balance out any possible external centrifugal forces, which have always negative-
ly affected the stability of Serbia. This way, such a rounded neutral security status would help additional
internal integration of a country, incomplete in the sense of forming an integrated society and the state,
providing calm waters suitable for internal institutional arrangements and completeness of Serbia as a state
and society in every sense.

In general, the benefits of a rounded neutral security status of Serbia would be manifold and extremely
beneficial, but, ultimately, the question remains whether Serbia can reach the position where it could fully
round its neutral status and security, formed on the real grounds or if it will be forced to join a system of
collective security. This question cannot be answered in this paper, as it does not depend on theoretical
assumptions. The answer to that question depends on the diplomatic skills of Serbia, the realistic interna-
tional situation and the interests of various world powers in this area. In this paper, we have only presented
a thorough analysis of Serbia’s neutral security status, using the example of Swiss neutrality as the exemplar
towards which it would be good to strive, with realistic consideration of specific differences in tradition and
positions of the two countries, but with a concrete conclusion that if any country wants its neutrality to be
effective and expedient, it needs to be recognized and guaranteed.
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Abstract: Security is one of the most important concepts in International Relations theory. Defining se-
curity concept is not a simple thing to do since there are various understandings of the term and the concept
has greatly evolved in time. Mainstream conceptualizations of the term security have been state-centred
and mainly related to military security, as is compatible with the realist views of international relations.
However, even during or because of the Cold War, various efforts to broaden this narrow conceptualization
of security were begun.

Debates over the nature and meaning of “security” have become the focus of renewed controversy in
security studies. The field has been challenged to consider questions surrounding the “broadening” of its
agenda to include threats beyond the narrow rubric of state and military security, as well as, “deepening” of
its agenda to include the security concerns of actors ranging from individuals and sub-state groups (often
formulated under the rubric of “human security”) to global concerns such as the environment that have
often been marginalized within a traditional state-centric and military conception.

In this article concept of security will be define and different approaches to this concept will be analyzed.

Keywords: security, international security studies, realism/neorealism, liberalism/neoliberalism, social
constructivism.

INTRODUCTION

As one of the main concepts used in International Relations, security was and still is one of the most
contested ones”. Even before the demise of the Cold War, traditional state-centric and military-fo-
cused approaches to security studies were being questioned by a growing number of scholars and
practitioners®. At the end of the “short twentieth century™, the environment dramatically changed in
Europe and the old approaches to security had to be replaced by others that fit better to the multidi-
mensional characteristics of the European Security landscape today.

As an international relations concept, the term security is ambiguous in content as in format: is it a goal,
an issue-area, a concept, a research program, or a discipline.” There is no one concept of security; ‘national
security, ‘international security’ and ‘global security’ refer to different sets of issues and have their origins in
different historical and philosophical contexts

All these difficulties in understanding security and the concepts related to it increased in the last twenty
years. The end of the Cold War, the demise of the Soviet Union and the end of the bipolar balance of power
in Europe and in the world made the concept of security one of the most disputed concepts in international
relations.

During the Cold War we have been looking at the traditional security. However, in the 1970’ and the
1980’s the concern over the economic and environmental problems, and in the 1990 the concern over
the “identity” and “transnational crimes’, and in the 2000’ the concern over the energy, cyber and social
security as well as terrorism have broadened the meaning of security. Already, in the 1980’s Buzan has men-
tioned about new security domains beside military such as social, economic, political and environmental.”
Thus, discussion on the broadening of security has started towards other domains even before the end of
the Cold War era, indicating that we cannot only focus on military issues, which is also well noted by the
Copenhagen School.

1 snikodinovska@gmail.com

2 As Barry Buzan points out in People, State and Fear security is an “essentially contested concept’, p. 7.

3 Hide-Price, A. (2001), Beware the Jabbewock”: Security Studies in the Twenty-First Century in Gértner, H., Hyde-Price, A. and Reiter,
E., eds., Europe’s New Security Challenges. Lynne Rienner. Publishers, 2001, p.29.

4 Hobsbawn, E. (1995). Age of Extremes, The Short Twentieth Century 1914-1991, Abacus.

5 Haftendorn, H., (1991), “The security Puzzle: Theory-Building and Discipline-Building in International Security”, International
Studies Quarterly, 35:1.

6 Ibid.p.3.

7 Buzan, B. (1991), People, States and Fear: an Agenda for International Security Studies in the post Cold-War Era, New York, (2nd
edition)
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With re-conceptualization of security, there are two dimensions: broadening, i.e., consideration of non-
military security threats such as environmental scarcity and degradation, spread of disease, overpopulation,
refugee movements, terrorism; and deepening, i.e., consideration of the security of individuals and groups
rather than focusing narrowly on external threats to states such as ethnic conflict, civil war, environmental
threats and survival of individuals.® While broadening can be attributed predominantly to attempts made
by representatives of neorealist approach, then parallel broadening and deepening of the concept of security
has been proposed by the constructivist approach associated with the works of the Copenhagen School.’

ETYMOLOGICAL ASPECTS OF SECURITY

Etymological discussions on the English notion “security” are twofold. In the first approach the term
security is deriving from Latin securus safe, secure, from se without + cura care - the quality or state of being
secure or as a freedom from danger (freedom from fear or anxiety). In the classical sense security - from
the Latin securitas, refers to tranquility and freedom of care, or what Cicero termed the absence of anxiety
upon which the fulfilled life depends.'

In the second interpretation, the English word “security” originates from the Latin word “se-curus”
“Se” means “without” and “curus” means “uneasiness.” That is, “security” originally meant liberation from
uneasiness, or a peaceful situation without any risks or threats. The English word “security” has a wide
range of meaning including “to feel safe” and “to be protected” and is used to describe a situation without
any risks or worries.

In other discussions on security some classical concepts are recalled. In his seminal work on Realism,
Hans Morgenthau thus hardly bothered to define security. The closest he came to a definition was: “Nation-
al security must be defined as integrity of the national territory and its institutions” ' In another connec-
tion, he added “culture” to the list, emphasizing that the “survival of a political unit in its identity” (i.e. “se-

curity”) constitutes “the irreducible minimum, the necessary element of its interests vis-a-vis other units”."”

A more comprehensive definition of security was proposed by Arnold Wolfers. This definition has be-
come a “standard” in IR theory: “Security, in an objective sense, measures the absence of threats to acquired
values, in a subjective sense, the absence of fear that such values will be attacked”"?

A CHANGING VIEW OF SECURITY

There is a consensus that security implies the absence of threats to core values (for both individuals
and groups) but there is a major disagreement about whether the main focus of enquiry should be on
“individual’, “national’, or “international’** During the Cold War, security in Europe was conceived in
largely military terms: it was about the threatened use of military power in international relations."
Security was usually assessed in negative terms as the absence of conflict between the continent’s two
military blocs. This traditional understanding of security focused on the threat of military force to
sovereign states (national security). Traditionally national security is understood as “the acquisition,
deployment and use of military force to achieve national goals™'® Stephen Walt’s traditionalist per-
spective articulates a position that is state-centric and restricts the application of security to threats
in the military realm."

The concept of ‘collective security, in which all states guaranteed the security of their neighbors, had
been discredited in the inter-war period by the failure of the League of Nations, which sought to embody
this principle. The Cold War witnessed the building of alliance ‘collective defence’ arrangements in which

8 For some of these discussions see, Seyom Brown, S., (1994), “World Interests and Changing Dimensions of Security’, in Klare, M.
and Chandrani, Y. (eds.), World Security: Challenges for a New Century, New York: St. Martin’s, p. 1-17.

9 See more in B. Buzan, B, O. Weever and J. de Wilde (1998), Security. A New Framework for Analysis, Lynne Rienner Publishers:
Boulder-London.

10 Liotta P. H., (2002), “Boomerang Effect: The Convergence of National and Human Security’, Security Dialogue, vol. 33, no. 4, p.
477.

11  Morgenthau, H. J., (1960), Politics among Nations. The Struggle for Power and Peace, 3rd edition, Alfred A. Knopf: New York.

12 Morgenthau, H. ], (1971), “Problem of the National Interest’, Politics in the Twentieth Century, University of Chicago Press: Chi-
cago, p. 219.

13 Wolfers, A., (1962), National Security as an Ambiguous Symbol, Discord and Collaboration. Essays on International Politics, John
Hopkins University Press: Baltimore, pp. 147-165.

14 Baylis. ]. and S. Smith (2005), THE GLOBALIZATION OF WORLD POLITICS, An introduction to international relations, third
edition, Oxford University Press, p.300.

15 In a narrow realist, or later, neorealist approach, military security was an attribute of relations of a state, a region or a grouping of
states (alliance) with other state(s), regions, grouping of states. It was also referred to as “international security”

16 Held, D, and A. McGrew, (1998), “The End of the Old Order?” Review of International Studies, No. 24, pp. 219-243.

17 Walt, S., (1991) “The Renaissance of Security Studies’, International Studies Quarterly, No. 35, pp. 211-239.
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groups of states came together to guarantee each other’s security. States within the transatlantic framework
developed patterns of economic and political cooperation to such an extent that it became inconceivable to
envisage military conflict between them. A ‘regional security complex’ was formed in Western Europe in
which states became interdependent in their security.

A more differentiated concept of security began to emerge with the end of the Cold War. Radical trans-
formation of security ambient, complete reconfiguration of the system of global relations of power and
force at the end of the Cold War and emergence of entirely new security challenges, risks and threats, only
added to intensification of the debate on redefinition of the concept of security. The central point of the
debate was a question on whether and how to broaden and deepen the security concept without bringing
its logical coherence into the dispute, how to widen the focus of the research onto the other, nonmilitary
sectors, and keep the sole concept meaningful and to analysts a useful tool.

Enormous contribution to the contemporary security studies was made by the so-called Copenhagen
School of Security Studies, which offered a quite innovative, original perspective on a broad spectrum of se-
curity issues, perceiving clearly that security dynamics could no longer be reduced only to the military-po-
litical relations of the two super powers, however important they might be.

Drawing on the work of Buzan and the Copenhagen school, security was viewed as a much more multi-
faceted concept which was not necessarily linked to territory."* According to this approach, security could
be measured on a variety of levels, both above and below the state and it could be assessed in relation
to political, economic and societal values.” Broadening of the neorealist concept of security means
inclusion of a wider range of potential threats, beginning from economic and environmental issues,
and ending with human rights and migration. Deepening the agenda of security studies means mov-
ing either down to the level of individual or human security or up to the level of international or
global security, with regional and societal security as possible intermediate points.

However, the moment one leaves the idea to tie the concept of security only to certain referent objects
(such as the state) and to certain kind of security threats (such as military), a question “what quality makes
something a security issue” arrives at the very centre of controversy.? Without distinctive criteria which
separate a security issue from non-security issue, the concept of security is trivial and leaves only confusion
behind.

CONCEPT OF SECURITY IN THE THEORETICAL APPROACHES
THE THEORETICAL APPROACHES IN SECURITY STUDIES

Concept of security has been always at the centre of attentions in understanding international rela-
tions and international security studies/ISS. Different definitions are provided for the concept according to
the variety of approaches. Among the definitions, Wolfers’ idea on concept of security achieved the most
popularity among political scientists. He argues that the numerous elements such as national characters,
preferences, and prejudices shape overall understanding out of concept of security. But what is the central to
understand the concept is the lack of threat and fear against the values of a nation. But according to different
theoretical approaches in studying international relations, the lack of threat against the values of nations is
interpreted differently.

There are two conventionally and traditionally dominant approaches in security studies; Realism and
Liberalism.” These two approaches are also the main schools in International Relations theory.

Realism/neorealism and security

Realism is the first and main school of thought in security studies which take nation-states as the pri-
mary units/actors in international relations. Realism's roots can be traced back to ancient Greece and Thu-
cydides (460 BC-395 BC).

Realism identifies group as the fundamental unit of political analysis. Since the Treaty of Westphalia
(1648) realists consider the sovereign state as the legitimate representative of the collective will of the peo-
ple. Outside the boundary of the state, realist argue that a condition of the anarchy exist. In an anarchic

18 See for example, B. Buzan, B. (1983). People, States and Fear: The National Security Problem in International Relations, Wheatsheaf,
Brighton, and Waever, O., B. Buzan, M. Kelstrup and P. Lemaitre (1993). Identity, Migration and the New Security Agenda in Europe,
Pinter, London and the Centre for Peace and Conflict Research, Copenhagen.

19 See more in B. Buzan, B., O. Waever & J. de Wilde (1998). Security. A New Framework for Analysis, Lynne Rienner Publishers:
Boulder-London.

20 Ibid. p21.

21 Collins, A., (2007), Contemporary Security Studies, Oxford: Oxford University Press, p.5.
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international system there is no overarching central authority above the individual collection of sovereign
states.” In an anarchic international system there is lack of a common power or central authority to
enforce rules and maintain order in the system. Under anarchy, the survival of the state cannot be
guaranteed. To this end, no means is more important than the acquisition of power- the capacity to
exercise influence over others, especially by military means.? Self-help is the most important princi-
ple of action which means the ultimate dependence of the state on its own resources to promote its
interests and protect itself in an anarchical system where there is no global government.

The main representative of realism is Hans Morgenthau. In his famous work Politics among Nations.
The Struggle for Power and Peace presents the six main principals of political realism.*

The reformulated realism, known as neorealism?, is a variant of realism that emphasizes the anarchic
structure of international system rather than human nature in its explanation of state behaviour. For this
reason, neorealism is sometime referred to as structural realism because it emphasizes the influence of the
global system’s structure on the behaviour of the units that comprise it.*

There are some crucial differences, as noticed by Steven Lamy in his analysis, between the neorealism
of Waltz and its predecessor, the classical realism of Morgenthau. Firstly, realism is an inductive theory,
which explains the international politics through the analysis of interactions and actions of states in the
international system. Neo-realists do not deny the importance of unit-level explanations but they believe
that the effects of structure must be considered. The anarchical structure of the international system is the
one that determines the options of states for their external policy. The structure of the international system
shapes all foreign policy choices. Secondly, power also remains a central concept in neorealism. But, if in
classical realism power is in itself an objective, in neorealism power represents not only an objective but also
amean. The third difference between realism and neorealism refers to the way in which states react to the
condition of anarchy at the international level. As such, for realists anarchy is a condition of the system, and
states react according to their size, location, domestic politics, and leader capacities, while for neo-realists,
anarchy defines the system, constrains the actions of all states equally (Lamy, 2005, 208-9)*. Neo-realists
explain any differences in policy by differences in power and capabilities.

For neo-realists cooperation through international organizations is of lesser significance. War is a con-
stant pattern/ phenomenon in international relations, while cooperation, although not impossible, is tem-
porary because state are always concerned about the relative and not the absolute gains. This means that
the states will choose not to cooperate when there is a possibility for another state to obtain more in relative
terms, as this could hurt their own security. Moreover, the pessimist do not consider that international
organizations could have a role in preventing war, since they are the creation of states, while optimists con-
sider that through international cooperation there can be created and maintained the international security

Regarding the influence that globalization could have upon states, realists consider that states continue
to be the most important actors, being the only ones capable to manage the effects of globalization, al-
though they recognize that up to a certain level the influence of states was reduced by transnational social
movements.”®

There are also criticisms expressed towards the realist theory, among which: the lack of a definition of
security, the refusal of realists to extend the concept towards other fields on the reason that any extension
would make the concept incoherent and the impossibility to explain the role of non-state actors in ensuring
security.?

22 Dune, T. and B. C. Schmidt, (2005), “Realism” in Baylis. J. and S. Smith (eds.) THE GLOBALIZATION OF WORLD POLITICS,
An introduction to international relations, 3rd edition, Oxford University Press, pp.162-183.

23 Kegly, W.C,, Jr. and E. R. Wittkopf (1997), , St. Martin’s Press New York p.22

24 a.International politics is governed by objective laws that have their roots in human nature;

b. The state interest is defined in terms of power;
c. The interest defined in terms of power is an objective category, universally valid, but without a fix and final meaning;

d. The universal moral cannot be applied to the actions of national states in their abstract form, but need to be filtered taking into
account the concrete circumstances of space and time;

e. There needs to be done a clear distinction between the moral aspirations at some time of one nation and moral laws;

f. The principles of realism maintain the autonomy of the political sphere from all the other spheres that need to be subordinated to it
(Morgenthau, 2006, 4-15).

25 For most academics, neo-realism refers to Kenneth Waltz’s Theory of International Politics (1979).His theory of structural realism
is only one version of neo-realism.

26 Kegly, W.C., Jr. and E. R. Wittkopf (1997), World Politics trend and transformation, St. Martin's Press New York. p.28

27 Lamy, S. L., (2005), “Contemporary Mainstream Approaches: Neo-Realism and Neo-Liberalisn, in Baylis. J. and S. Smith (eds.)
THE GLOBALIZATION OF WORLD POLITICS, An introduction to international relations, 3rd edition, Oxford University Press, New
York, pp. 2008-9.

28 Ibid. p218

29 Krause, K., (1996), “Broadening the Agenda of Security Studies: Politics and Methods”, Mershon International Studies Review, No.
40, p. 230.
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Despite these differences and despite the existence of more types of realism, there are some topics which
remain constant, such as: the assumption according to which states are the main actors in international
relations and their central preoccupation is to ensure their own security.*

Liberalism/neoliberalism and security

Liberal school of thought developed as a reaction to Realism’s hegemony in IR theory and security
studies. Liberal scholars of security studies tried not to focus on nation-states but also on supranational,
international organizations, institutions and on non-governmental organizations. For liberals, international
peace and security can be ensured through international law, international organizations, political inte-
gration and democratization. They dealt with both macro and micro issues such as culture, environment,
economics etc. Liberals also gave attention to military power but they added economic power, cultural
power to the equation and posed a new picture of world order. In that sense, they tried to pass the borders of
positivism and solely quantitative studies by adding qualitative information. Liberals thought that peace can
be provided not only thorough deterrence, bipolar world or a hegemonic, regional power but also through
economic integration which would lead to political integration. They were influenced by German philoso-
pher Immanuel Kant (1724-1804) and Democratic Peace Theory. Supporters of democratic peace ideas, as
a way of promoting international security in post - cold war era argue that wars between democracies are
rare or non - existent. Conflicts of interests will, and do arise between democratic states, but shared norms
and institutional constraints mean that democracies rarely escalate those disputes to the point of threat to
use military force against each other.*!

Neoliberalism starts from the assumption that there is cooperation between states at the international
level, through institutions. Furthermore, the institutions are defined by Robert Keohane, one of the most
prominent representatives of neoliberalism, as “persistent and connected set of rules (formal and informal)

that prescribe behavioural roles, constrain activity, and shape expectations”*

One of the main ideas of neoliberalism can be summarized as being: anarchy is the structure that char-
acterizes the international system, but this is limited by cooperation through international institutions.
According to this theory, states are the main actors at the international level, but not the only ones, as the
intergovernmental organizations as well as non-state actors complete this image, while power remains the
main concern of state but this does not mean that states always search for power.

THE MAIN FEATURE OF THE NEO-NEO DEBATE

Regarding the debate between the two main theories of international relations, neorealism and neolib-
eralism, it is important to emphasize that while neo-realists focus on war and security —the high politics
issue-area, neo-liberals focus on cooperation, political economy, environmental and human rights issues
that have been called the low politics issue agenda .** The institutions have an important role in the neo-
liberal vision in ensuring international security in comparison with neo-realists. Neo-liberal institu-
tionalists see institutions as the mediator and the means to achieve cooperation in the international
system. Regimes and institutions help govern a competitive and anarchic international system and
they encourage, and at times require, multilateralism and cooperation as a means of securing nation-
al interests.** Neo-realist state that neo-liberals exaggerate the impact of regimes and institutions on
state behaviour. They claim/say that the regimes and institutions do not mitigate the constraining
effects of anarchy on cooperation.

Neoliberals consider that states have common interests and as such, they can cooperate. From this per-
spective, important for states are the absolute and not the relative gains, in contrast with the neorealist view.
Namely, neo-liberals believe that actors with common interests try to maximize absolute gains. They want
to maximize the total amount of gains for all parties involved. On the other hand neo-realists claim that the
fundamental goal of states in cooperative relationship is to prevent others from gaining more.

Neo-realists emphasize the capabilities (power) of state over the intentions and interests of
states. Capabilities are essential for security and independence. Neo-realists claim that uncertainty

30 Jervis, R, (1998), Realism in the Study of World Politics, International Organization, Vol. 52, No. 4, p. 980.

31 Baylis, J., (2005), “International and global security in the post-cold war era’, in Baylis. J. and S. Smith (eds.) THE GLOBALIZA-
TION OF WORLD POLITICS, An introduction to international relations, 3rd edition, Oxford University Press, New York, p. 309.

32 Keohane, R., (1989), International Institutions and State Power: Essays in International Relations Theory, Wesview Press, Boulder, p.3.
33 Lamy, S. L., (2005), “Contemporary Mainstream Approaches: Neo-Realism and Neo-Liberalism, in Baylis. J. and S. Smith (eds.)
THE GLOBALIZATION OF WORLD POLITICS, An introduction to international relations, 3rd edition, Oxford University Press,
New York, pp. 217-218

34 Ibid. p. 214
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about the intentions of other states forces states to focus on their power. Neo-liberals emphasize
intentions and preferences.”

There are still common points between the two theories, the neorealism and neoliberalism. Firstly,
both consider the international system as being anarchic, and both consider that the institutional structure,
cooperation and coordination in international relations are endogenous, meaning that they are products of
the actions of the systen'’s constituent parts. Secondly, both theories consider states as being unitary actors
and as being the main constituent parts of the international system. Finally, states are considered by both
theories to be rational actors that act strategically in international relations.*

CONSTRUCTIVISM AND SECURITY

The end of Cold War and the rapid success of Globalization did not end wars and social turbulences and
a new approach needed in IR theory and security studies.

Constructivism or Socio-constructivism emerged at the beginning of the 90s, once the international
relations analysts realized that the dominant theories of neorealism and neoliberalism cannot explain the
changes in the international community, such as the end of the Cold War. Unlike many “post-modernists’,
most constructivists work within the theoretical and epistemological premises of the social sciences, and
they generally seek to expand rather than undermine the purview of other theoretical perspectives. Con-
structivists do not constitute a monolithic perspective, but they do share some key ideas, the first of which
is that the environment in which states act is social and ideational as well as material

Constructivism or socio-constructivism is not a theory but an approach which is based in the idea
that international relations are socially constructed.”” The term constructivism was introduced in in-
ternational relations in 1989 by Nicholas Onuf, but lately this approach was developed mainly by
Alexander Wendt. For Wendt, Constructivism is a structural theory of the international system that
makes the following core claims: (1) states are the principal units of analysis for international politi-
cal theory; (2) the key structures in the states system are intersubjective rather than material; and (3)
state identities and interests are in important part constructed by these social structures, rather than
given exogenously to the system by human nature [as (neo)realists maintain] or domestic politics [as
neoliberals favour.®®

Wendt’s basic works on constructivism (he’s considered the founder) is a reaction to realism, and is in-
tended to counter the idea that self-help and power politics are essential features of anarchy. Instead, Wendt
treats anarchy as a social construct (or practice) rather than an inseparable condition of international rela-
tions and the way that states see anarchy.

There are more types of socio-constructivist approaches in international relations. The literature makes
a distinction between conventional and critical socio-constructivism, between interpretative and positiv-
ist socio-constructivism, but also a classification of socio-constructivists according to the level of analysis
taken into account.” Despite these differences, there are some assumptions that stay at the basis of all so-
cio-constructivist works, and these are:

1) Social factors influence human interaction;

2) Social structures help at constituting the interests and identities of actors;

3) The agents and structures mutually constitute each other.*’

Regarding security, the main idea of socio-constructivists is that security is not an objective condition,
that threats to security do not represent only an issue of correct perception of more material forces, and that
the object of security is not stable or unchanging..*! In other words, socio-constructivists do not see se-

curity as being something that exists somewhere and waits to be discovered and analyzed by analysts
and theoreticians, but see security as being constructed and re-constructed through intersubjective

35 Ibid. p. 215.

36 Niou, E.M.S,, (1991),Realism versus Neoliberalism: A Formulation”, American Journal of Political Science, Vol. 35, No. 2 p. 483.
37 Karacasulu, N. and E. Uzgoren, (2007), “Explaining Social Constructivist Contributions to Security Studies’, Perception (Sum-
mer-Fall 2007), p. 29.

38 Wendt, A., (1994): “Collective Identity Formation and the International State;” American Political Science Review, 88, p. 385 , avail-
able at: http://www.e-ir.info/2011/02/03/constructivism-an-introduction/# _ednref41

39 Barnet, M., (2005), “Social Constructivism” in Baylis. J. and S. Smith (eds.) THE GLOBALIZATION OF WORLD POLITICS, An
introduction to international relations, 3rd edition, Oxford University Press, New York, p. 258.

40 Frederking, Brian, Constructing Post-Cold War Collective Security, The American Political Science Review, Vol. 97, No. 3 (2003),
p. 364.

41 Krause, K. and M.C.Willams (1996), “Broadening the Agenda of Security Studies: Politics and Methods”, Mershon International
Studies Review, No. 40, p.242.
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human understandings.*? Social constructivists argue that changing the way we think about international
relations can bring a fundamental shift towards greater international security.

CONCLUSION

While many theories of international relations/security are fiercely contested, it is usually inappropriate
to see them as rivals over some universal truth about world politics. Rather, each rests on certain assump-
tions and epistemologies, is constrained within certain specified conditions, and pursues its own analytic
goal. While various theories may lead to more or less compelling conclusions about international relations,
none is definitively ‘right’ or ‘wrong’ Rather, each possesses some tools that can be of use in examining and
analyzing rich, multi-causal phenomena in international politics such as security.
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Abstract: Generally speaking, the public is unaware of the risks which environmental crime poses to
the environment and human health. This situation together with the tendency of corporations to lessen the
corporate environmental responsibility gives a false image of environmental crime. Raising the awareness
and understanding of the environmental crime among the general population are the first steps which
could influence change in this area. There are some scientists, governmental and nongovernmental insti-
tutions, who are trying to deal with the environmental crime issues, but this information has to reach the
public and it must be available outside of the academic literature. There are some available methods for
reaching this goal. In this paper, the authors are adopting the safety culture approach to deal with the prob-
lem of environmental crime. The aim of this paper is to examine the possibilities of using the safety culture
methods for raising awareness of environmental crime. The authors believe that it would result in reducing,
and raising the number of resolved acts of environmental crime.

Keywords: environmental crime, safety culture, environmental crime awareness, raising awareness.

INTRODUCTION

For more than several decades the ecology and environmental issues have been in the centre of sci-
entists’ and practitioners’ research. These issues are affecting general public as well. The 19" century was
characterized by the “exploitative capitalist paradigm’, where environmental destruction was considered
to be “the inevitable by-product of growth, consumption, and industrial advancement”’ By the turn of
the 20™ century, scientists alarmed us that with rapid urbanization and industrialization human race must
focus on preserving nature and protecting species for the enjoyment of later generations. For the most part,
environmental concern focused on conservation and protection of natural spaces.® In the USA the “new
environmental movement” evolved in the 1960s” and involved legal-scientific groups and the creation
of the Natural Resources Defence Fund (NRDC), the Sierra Club Legal Defence Fund (SCLDF), and the
Environmental Defence Fund (EDF).® But, this movement was more concerned with resource conserva-
tion than with human environmental hazards and more inclined to strive for small systematic changes
rather than radical political and social changes.” The “environmental justice paradigm™® involves activ-
ists who are most directly affected and more severely affected by environmental problems."' Mainstream
or “new” environmentalists are primarily concerned with aesthetic and recreational considerations; they
adopt a social justice orientation that calls for structural level changes so as to address the deeper problems

1 This paper is the result of the research on project: “Management of police organization in preventing and mitigating threats to se-
curity in the Republic of Serbia®, which is financed and carried out by the Academy of Criminalistic and Police Studies, Belgrade - the
cycle of scientific projects 2015-2019.
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3 kristina_radojevic@tb.bg.ac.rs

4 zcvorovic@tb.bg.ac.rs

5 Taylor, D. E.: The Rise of the Environmental Justice Paradigm - Injustice Framing and the Social Construction of Environmental Dis-
courses, American Behavioral Scientist, year 43 n0.4/2000, p. 529

6 Jarell, M. L.: Environmental Crime and the Media: News Coverage of Petroleum Refining Industry Violations, LFB Scholarly Publish-
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of poverty, crime, unemployment, and environmental destruction.”? The mainstream environmentalists
view pollution as the result of governmental and industry’s incompetence to bring to justice a few violators.
But grassroots activists think of pollution as the success of industry in maximizing profits by externalizing
environmental costs.”® Similarly, many regard environmental crime as the result of a few corrupt individuals
rather than the result of the capitalist economy."*

Within the ecological science there are different concepts, disciplines, projects and attempts which are
aiming to influence ecological and environmental behaviours of the individuals and social communities.
The goal of much environmental psychology research is to help understand and change environmental be-
haviour. There are different approaches to the measurement and conceptualisation of environmental be-
haviour.”® First, there is pro-environmental or environmentally friendly behaviour which should be distin-
guished from the broader concept of environmental behaviour. The latter includes any kind of behaviour
that can be damaging or beneficial for the environment. Furthermore, a distinction should be made between
pro-environmental behaviour, which is beneficial to the environment, and goal-directed pro-environmental
behaviour, which aims to be beneficial to the environment.'s Several studies have investigated environmental
knowledge, attitudes, and behaviour relationships.”” In the main, a positive but weak association between
increased environmental knowledge, a positive environmental attitude, and behaviour changes to protect
the environment has been identified."”® The purpose of environmental education is to produce an environ-
mentally responsible citizen."” Hungerford and Volk ? described this citizen as one who has an awareness
or sensitivity to the environment, a basic understanding of the environment, motivation to improve the en-
vironment, skills to solve environmental problems, and active involvement in working toward solutions.
However, there is a notion among some authors that there has not been done enough, and that endeavours
to improve environmental condition through environmental education are far from being fruitful.*

Within the environmental issues, it has been shown that environmental crime is one of the problems
which are very hard to resolve. One of the reasons is that it is almost impossible to discover acts of environ-
mental crime and their offenders. Recently, there have been lots of initiatives for the development of the sys-
tems for prevention and combating environmental crime. The most important approach is forensic analysis,
but there are also political, educational and legal incentives. These elements are visible through the programs
and projects of international organizations for prevention of the international environmental crime (such as
UNEDP, CITES, EFFACE). Some authors are talking and researching the “green criminology”.*

However, there has not been any incentive which would connect the prevention of environmental crime
to safety and security culture. The authors are of the opinion that it is possible to change the consequences
of the environmental crime by raising the public awareness through the safety culture. This process should
include all governmental and non-governmental agencies, media, educational systems and public services.
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CONCEPT OF ENVIRONMENTAL CRIME

Most definitions of environmental crime cover acts or omissions that violate federal, state, or local en-
vironmental standards and laws.”> But some acts, especially those committed by corporations, may
not violate the criminal law.** Many are violations of regulatory laws.> Many of these acts cause
a great deal of harm to the environment and human health and safety and therefore should be
treated as criminal *

Environmental crime typically affects many victims and the victimization may be gradual and/or
silent.”” In the USA the Federal Bureau of Investigation (2003) focuses its attention on the most serious
threats to public health and natural resources such as cases involving handling of hazardous waste and
pollutants that may endanger workers, environmental catastrophes that place entire communities at risk,
federal government facility violations, businesses identified by regulatory agencies as having a long history
of violations or flagrant disregard for environmental laws and organized crime activities generally in the sol-
id waste industry.*® A number of studies have examined victimization distributions by examining exposure
to toxic hazards in relation to community characteristics.”” For example, it has been shown that minority
or low-income communities are disproportionately affected by environmental hazards.*® The majority of
these studies fall within an area of research identified as “environmental justice” whose advocates argue that
no person, regardless of race, class, or gender, should suffer the consequences of environmental degradation
and therefore substantial political, social, and economic efforts should be made to protect the environment
and human health.”!

Environmental crime is almost always unnoticed and people are apathetic to the problems caused by
environmental crime. For the most part, the apathetic response to environmental crime is a direct result
of public unawareness of the real dangers to health and safety posed by this type of criminal behaviour.*
Most environmental hazards commanding political, public, and media attention have been those hazards
that can be easily “pinpointed” at particular places and locations and where cause and effect could be closely
linked.*

Environmental crimes are usually committed for economic reasons and more often, corporations place
the value of money over public health,* “especially, if they can be reasonably sure that the penalty that
will be imposed will be a monetary one in the way of the fine”* Environmental crime and environmental
injustice then are a result of industry and corporate decisions to maximize profits and externalize costs.*

The devastating effects of environmental crime are not easy to determine or estimate. Although we
gather and report a wide range of statistics of street and violent crime at the national, state, and local lev-
el, there are virtually no uniform or national statistics describing the status and impact of environmental
crimes.” There is a continuing debate over the consequences and extent of environmental pollution and
serious questions over the impact of enforcement on the nation’s competitiveness in global/domestic mar-
kets. The cost of environmental toxic abatement and clean up is often more than the government is willing
to spend. Researchers suggest that environmental crime causes more illness, injury, and death than street
crime.* Particular problems are presented by the research produced by “corporate” scientists.* Despite the
abundance of toxic chemicals everywhere, it is difficult to establish a direct causal link between adverse
health effects and chemical contamination.”
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Oaks, 2000
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THE CONCEPT OF SAFETY CULTURE

There are different definitions of culture in general. The American Heritage Dictionary defines culture
as “the totality of socially transmitted behavior patterns, arts, beliefs, institutions, and all other products of
human work and thought considered as the expression of a particular period, class, community, or popu-
lation”>. The organizational development community might have borrowed the term ‘culture’ from anthro-
pologists.*!

But, when we talk about safety culture, we can say that it represents “an organization’s values and behav-
iours, modelled by its leaders and internalized by its members, which serves to make safe performance of
work the overriding priority to protect the public, workers, and the environment”**

If we adopt Ulichs* claim that organizational culture defines how an employee sees the organization,
we can by analogy say that culture in the state defines how a citizen sees its country. Also, we can say that
a culture represents a collective phenomenon that is growing and changing over time and it can be influ-
enced to some extent or even designed.* The two core substances of any culture are basic assumptions and
beliefs. The culture is consequently expressed in the collective values, norms and knowledge. In turn, those
collective norms and values affect the behaviour of the group members. Artefacts and creations such as
handbooks, rituals and anecdotes are the expression of such norms and values.*

The basic elements of safety culture

Safety culture consists of visible and invisible elements. The basic elements of safety culture could
be divided into:*

1) Shared mental content, which reflects the way of thinking;
2) Norms, which reflect the behaviour;

3) Institutions, and

4) Physical items, that is visible elements.

Table 1 Elements of safety culture®”

CULTURE ELEMENT CATEGORY
Ability to detect deviations from safe behaviour and from Mental content
safe conditions.
Training to raise the ability to detect deviations from safe Institution
behaviours and from safe conditions.
Detecting deviations from safe behaviours and from safe Norm
conditions.
Reporting detected deviations from safe behaviours and N
o orm
from safe conditions.
Forms for reporting detected deviations from safe be- Physical item
haviours and from safe conditions.
Process for handling forms for reporting detected deviations Institution
from safe behaviours and from safe conditions.
Process for investigating the factors that resulted in reported N
> . i Institution
deviations from safe behaviors and from safe conditions.
Process for investigating the factors that resulted in reported
deviations from safe behaviors and from safe conditions Institution
and/or their causes not being reported earlier.

41 Choudhry, R. M., Fang, D. P, Mohamed, S.: The nature of safety culture: A survey of the state-of-the-art, Safety Science, 45/2007, p.
993-1012. doi: 10.1016/j.55¢i.2006.09.003

42 Conklin, T.: Assessing safety culture, EFCOG Safety Culture Group, 2008

43 Ulich, E.: Arbeitspsychologie,Hochschulverlag an der ETH Ziirich, Ziirich, 2001

44 Schlienger, T. and S. Teufel: Information Security Culture - From Analysis to Change Proceedings of ISSA 2003, Johannesburg, South
Africa 9-11 July, 2003.

45 ibidem

46 Corcoran, W. R.: Safety Culture - Back to the Basics, The Firebird Forum, Vol. 13, No. 3, March 2010

47 ibidem
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Mental content really represents a way of thinking, attitudes toward safety, adopted knowledge, skills,
abilities and professional principles. Norms reflect the way people behave, and comprehend environment in
which they live and work, the way in which they recognize and report problems and issues they encounter
everyday and if they obey regulations and rules in their everyday life. Norms include customs, tradition, rit-
uals, manners, etc.*® Institutions represent legal and other rules and regulations which are adopted and
reflect policy and social attitude towards certain safety and security issues. Institutions also reflect
governmental tools in combating different security and safety problems, as well as clear responsibili-
ties and accountability. Educational and training programs fall in this category. Physical items are all
the things which we can see by analyzing any phenomenon. When we talk about safety culture, these
elements could be media coverage, monitoring and controlling of public services in different areas
and measuring their efficiency and effectiveness, etc.

When we talk about safety culture assessment, it makes sense to make assessment of these elements.
However, it should be emphasized that basic assumptions are unconscious, and norms and principles of
behaviour regarding safety are often considered as confidential. Community member may feel endangered
if those details are revealed to outsiders. That is why it is sometimes almost impossible to find out the real
condition because people are prone to hide some data, and even to exaggerate from time to time.

Aside from elements, safety culture could be put in different contexts, and analyzed from various as-
pects. The most common aspects of safety culture in literature are:*

1) Psychological aspects which deal with the way people feel about safety and security. This also com-
prises beliefs, attitudes and perceptions of individuals and groups at all levels of society and/or organ-
ization. This aspect is often called “safety climate” These attitudes should be measured by different
kinds of surveys which aim in detecting attitudes of people in certain moment.

2) Situational aspects deal with existing policy, accepted rules, procedures and systems of management,
the way of information sharing and communication, etc.

3) Behavioural aspects deal with the way people act or do regarding safety issues.

SAFETY CULTURE INDICATORS APPLIED
ON ENVIRONMENTAL CRIME

The safety culture indicators are allowing us to establish the feedback on the condition of safety culture,
while safety assessment gives us current picture or the condition of the culture in a particular moment.
There is no one general indicator which alone would be enough for determining the condition of the safety
culture. However, keeping the track with time trends of some indicators could reveal strengths and weak-
nesses of existing safety culture in society. The number and complexity of indicators are dependent on
territory, state, society as well as area of interest in which we want to monitor the condition of safety culture.
Practical way of achieving this is to make a portfolio of indicators which measure important characteristics
of positive safety culture. When we talk about environmental crime, some of the possible indicators are
given in Table 2.

Table 2 Safety culture indicators

INSTITUTIONS SOCIETY

Number of conducted/revealed acts of environ-

mental crime, number of acts which are revealed

thanks to citizens — their readiness to report acts
they witness/suspect...

Legislation: number of regulations, severity of
penalties, number of resolved/unresolved acts,
number of prescribed penalties, etc.

Educational program: coverage of environmental

I : . Media coverage
crime in compulsory and higher education 8

Presence of elements in public: number of bill-

boards, public argumentations, citizen’s initiatives,
and nature of courses, number of workshops, - . X :
monitoring and controlling of public services

roundtables, and numlé(teé' of attendants per year, which deal with the environmental crime, work of
’ NGO, etc.

Educational/training programs for adults: number

48 ibidem
49 Cooper, M. D.: Towards a model of safety culture, Safety Science 36/2000, p.111-136.
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A possibility of raising awareness on environmental crime through safety culture

In order to design safety culture and raise awareness of environmental crime, governments need a cycle
which is given at the next figure . This cycle has the following elements:

1. Proactive attitude of governmental policy. This means that there should be laws and regulations to
ensure their optimization in order to allow for their implementation. Also, proactive attitude is reflect-
ed through readiness of government and society in general to implement safety culture in educational
programmes at all levels from compulsory to higher education. Content of educational and training pro-
grammes which deals with safety and environmental crime is reliable indicator of state’s and government’s
commitment to those issues. Also, through the educational system and training programmes it is possible
to design believes and values which strengthen and allow implementation of those contents not only into
everyday behaviour of citizens, but also into everyday routine of all agencies and services which are ac-
countable for combating environmental crime.

2. Integration of these issues in the society in general. This integration is accomplished by implementing
regulations, resolving acts of environmental crime in efficient way and transparent and clear process of re-
porting the criminals to public and the penalties for those criminals. Through these processes it is possible
to influence public opinion, raise awareness of individuals and build trust of citizens into governmental pol-
icy and agencies and services. By doing so, individuals and public can really see that the society is interested
in raising environmental safety of individuals and environment as a whole.

3. Adopted values and raised awareness of citizens of environmental crime. At this level citizens com-
pletely trust in government and change their own behaviour in order to obey the rules and regulations.
They are also able to recognize the acts of environmental crime, which leads to reporting of any suspicious
behaviour. Through this it is much easier for all services which are accountable for environmental crime
prevention and combating to really do their work. This completes the cycle, because once the values and
believes are accepted in the society as a whole, citizens can influence government and individuals to behave
in accordance with those values through various ways of public pressure.

PROACTIVE SOCIAL
ATTITUDE INTEGRATION

VALUE -
AWARENESS

The cycle of safety culture design

CONCLUSIONS

History shows that in a human society humans and the environment are inextricably united. Humans
in the environment find the basis of their biological existence, and thus the environment affects them, but
the man and his everyday activities affect his surroundings as well and leave environmental impact.

Modern living environment is certainly quite different from living environment several decades ago not
only in terms of natural environment but also the social environment. In contemporary society political
security and other interests of citizens change, transform and receive a new content in accordance with the
general civilization changes or flows. On the way towards a new contemporary society new security chal-
lenges appear as well as different forms of destruction. The main factor for stability in a society is to provide
basic living conditions (unobstructed access to potable water, clean air, fertile soil, food).

Modern sources of threat take on global character and question the existence and survival of humanity,
which certainly points to the great complexity of today’s social reality. One of the basic needs of modern
people or a modern society is the availability of resources and preservation of important assets and values
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which an individual, the state or, global international community have, and there is no doubt that in these
modern conditions that includes the safety of biosphere.

In the contemporary social circumstances, environmental issues rose from the margins of social prob-
lems and are now in the center of interest - fully justified since the security of the biosphere is the basis of
all other safety systems.

The modern way of life and work with the application of modern technical and technological achieve-
ments leaves some consequences on the biosphere, however if we count on a modern man's present envi-
ronmental awareness and safety culture that should inevitably decrease the negative consequences for the
biosphere. Environmental awareness and safety culture are the main factors of sustainable development of
amodern society.

Everyone has the right to live in a safe and secure community and within adequate environment.
Precisely because of this as a basis of an environmental security, we have to combat against all forms of
threats and endangerment of biosphere. One of the forms of endangering biosphere is an environmental
crime.

Environmental crime by nature is complex socio-legal phenomenon, which is a reflection of contem-
porary social relations. The existence of environmental crime is based only on two sets of assumptions.
The first assumption which is necessary for the existence of environmental crime is that human activity
(or sometimes the failure of the activity) causes damage to the environment in the form of pollution or
environmental degradation. It is these anthropogenic negative changes in the environment that in some
situations can jeopardize ecological security and disrupt the functioning of human society. Therefore, the
responsibility for environmental crime prevention occurs as a means of self-defense of society to ensure its
survival, because by protecting the environment the society protects itself since man is a being of nature.

The second assumption which is necessary for the existence of environmental crime is based on the
fact that a man is a social being and must comply with social laws. Therefore, positive legislation is the basic
requirement of responsibility for environmental crimes. The historic “instability” of environmental crime is
reflected in the fact that the society is constantly changing, transforming, and this affects the environmental
crime and its existence. Unlike the most of the norms of social behavior the occurrence of which is influ-
enced by many factors such as economic, political , psychological and others depending on the balance of
power in society and their interactions, environmental standards are determined precisely and primarily
based on the condition of the environment.
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Abstract: Since 2001 the EU (following the reaction of the UN) has adopted a vast array of instruments
directed at combating terrorism. The attacks in Madrid and London in 2004 and 2005 prompted the EU
to develop a comprehensive anti-terrorist strategy based on four strands: prevention, protection, pursue
and respond. The EU reshaped its legal and institutional counter-terrorism framework. The common Eu-
ropean definition of terrorism, the European Arrest Warrant and now the Directive on EIO, and the use
of biometrics have boosted the EU action on suppressing and combating terrorism. On the other hand, as
recent jurisprudence of the CJEU showed, these new instruments raised concerns regarding the respect of
fundamental rights and civil liberties. In the recent period common problems have been caused by attacks
performed by “lone terrorists” and emergence of safe havens outside the EU. This is why interinstitutional
cooperation between EU agencies but also cooperation with international partners is of crucial importance.
These developments triggered significant legislative action at national level as well new incriminations of
activities associated with terrorism.

The Republic of Macedonia, as a member of the UN and the Council of Europe, a candidate country
for EU Membership, and particularly due to the fact that it experienced a terrorist aggression in 2001, fol-
lowed these developments and ratified many UN conventions (e.g. 1999 International Convention for the
Suppression of the Financing of Terrorism, International Convention for the Suppression of Acts of Nuclear
Terrorism) and Council of Europe conventions (e.g. Conventions on: 1) the Suppression of terrorism and
its Protocol, 2) Prevention of Terrorism, 3) on Laundering, Search, Seizure and Confiscation of the Pro-
ceeds from Crime and on the Financing of Terrorism) and introduced numerous changes in its Criminal
Law regarding terrorism and strengthened its institutional capacities to prevent and combat terrorism both
domestically and internationally. This paper aims to give comparative analysis of the counter-terrorism
law of the EU and the Republic of Macedonia.

Keywords: terrorism, law, strategy, criminal offence, policy.

INTRODUCTION

The counter-terrorist policies of the EU have emerged intensively with the advent of the terrorist at-
tacks in New York and Washington. The combat against terrorism became a focal point in the creation of
the Area of Freedom, Security and Justice. Under the Lisbon Treaty, the commitment to fight terrorism
is even more decisive and covers a wide range of policies: common security and defence policy (Art.43),
AFSJ (Art.75), minimum rules for criminal measures (Art.83), Europol’s mission (Art.88) TEU (post-Lis-
bon), and the solidarity clause. This commitment is also evident from a wide range of secondary acts. EU
Member States approximated their criminal laws, and developed frameworks for mutual assistance and
recognition frameworks and simplified extradition and arrest warrant procedures.

Somewhat earlier than these developments, the Republic of Macedonia faced the terrorist menace on
its own soil in the beginning of 2001. This triggered inter alia significant legislative and judicial action in
order to combat terrorism. Also, on international level, it became a member of the anti-terrorist coalition
and participated in almost all significant NATO and EU peace-keeping missions. Macedonia adopted a Na-
tional Strategy on combating terrorism 2011-2015 and the Action Plan to implement it. Many institutional
innovations were made in order to curb the financing of terrorism. This article will give insight of the legal
and operational framework for combating terrorism in the European Union and Republic of Macedonia
(in that order), and offer assessment of these so far.

1 aleksandar_chavleski@yahoo.com
2 yarbol2000@gmail.com
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DEVELOPMENTS IN EU COUNTER - TERRORISM LAW

The counter-terrorism cooperation between the EEC member states dates back in 1975 with the crea-
tion of the TREVI network (Terrorism, Radicalism, Extremism and International Violence group) as well
as the adoption of the Council of Europe’s Convention on the Suppression of Terrorism in 1977. This group
existed until the entry into force of the Maastricht Treaty in 1993, when it was replaced by the provisions
of the Title VI regarding immigration, asylum, legal cooperation, policing and customs. Then in 1997 a
preparatory group on counter-terrorism was established in order to anticipate Europol’s activities in this
area.” However, during the 1980s and 1990s there was apparent reluctance among the Member States to
deepen cooperation in this field so sensitive for national sovereignty. But the terrorist attacks of 9/11 in
New York and Washington dramatically changed the situation, and after that significant political and legal
counter-terrorism action followed. In 2002 the Council Framework Decision on Terrorism was adopted,
aimed at greater harmonization of the Member States’ legislations in this field.* The Framework decision
defined what acts shall be deemed as terrorist offences, and posed an obligation for the Member States to
define them as criminal offences in their national law.> Also, the Member States were to ensure that also
inciting, aiding or abetting and attempting terrorist offences will be punishable under their jurisdiction.
These offences should be punishable by effective, proportionate and dissuasive criminal penalties. Liability
and penalties should be also established against legal persons. Member States are also obliged to provide the
families of the victims of the terrorist attacks appropriate assistance.®

The most important piece of legislation nevertheless was the adoption of the Framework Decision on
the European Arrest Warrant.” The Decision entered into force on January 1,2004 and replaced the existing
extradition procedures between the Member States. EAW is based on the principle of mutual recognition of
the court decisions among the Member States and genuine trust in their respective legal systems. The aim
was to improve judicial cooperation between the Member States, to simplify the procedures for the surren-
der of suspected or sentenced persons, and the warrant should be executed without delay by the requested
state. Moreover, this should put an end to political influence in these procedures and precludes the Member
States from refusing to surrender their nationals to another Member States. This is particularly important
for persons suspected for terrorism. That's why the terrorism is listed among the offences for which surren-
der can be requested and executed without the verification of the double criminality of the act.?

There are vast array of legal and political acts regarding terrorism. The European Security Strategy

adopted in 2003 identified terrorism as a threat that is “more diverse, less visible and less predictable” and

.. “it poses a growing strategic threat to the whole of Europe”. That’s why “concerted European action is
indispensable”

In November 2004 the European Council introduced the European Strategy for enhancing security
over a five year period - the Hague Programme on Freedom, Security and Justice. The latter was focused on
preventing illegal migration, terrorism, organized crime, while prescribing concrete objectives like: regula-
tion of migration flows, repression of the threat of terrorism, realisation of potential cross border agencies
and increase of the cooperation in civil and criminal matters.’

The EU Action plan on combating terrorism of 2001 (updated several times) emphasizes the need for
enhancement of the capabilities of EU and its Member States to deal with the consequences of a terrorist at-
tack. This means that improvement of emergence response, protection of critical infrastructure, protection
of citizens, detection and identification of threats and support for victims of terrorist attacks is envisaged.
Also, the Union is under obligation to target priority third countries where counter-terrorist capacity or
even commitment to combat terrorism needs enhancement.'

EU counter-terrorism financing is available for 8 main areas identified by the UN Counter —-Terrorism
Committee: drafting of counter-terrosim legislation; financial law and practice; customs law and practice;
immigration law and practice; extradition law; police and law enforcement at work; illegal arms trafficking
and capacity building for the judiciary. In 2006-6 for exaomle EU provided roughly 400 million euros for
ongoing counter-terrorism programmes in around 80 countries.

One of the most important counter-terrorism tools is the so called Atlas Network — informal coopera-
tion established among special intervention units in EU Member States through which technical training is

3 Rachs, G. and Koenig, J., “Europol’; in: Koenig, D.J. and Das, D.K. (eds.), International Police Cooperation, New York, Lexington
Books, 2001, pp.43-62

4 COUNCIL FRAMEWORK DECISION of 13 June 2002 on combating terrorism (2002/475/JHA), Official Journal, L 164/3,
22.6.2002.

5 Artl

6 Artl0

7 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender procedures between Member
States (2002/584/JHA), Official Journal L 190, 18/07/2002

8 Art2.

9 European Council: The Hague Programme

10 EU Action Plan on Combating terrorism
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provided." These units performed a common exercise in 2013 called Common Challenge 2013) and again
in 2014 ARETE 2014 exercise was performed jointly with civil protection units to improve coordination.'?

Another significant step in combating terrorism was the adoption of the European Arrest Warrant,
which applies all over EU, without the need for compliance with the domestic requirements of any given
EU Member State. This means that the warrants are no longer country-specific, there are not any more
untimely delays, jurisdictional issue etc. EEW is mutually and uniformly recognized instrument."”* Also, in
2007-8 EU introduced penalties for incitement to terrorism through the internet and establishing an early
warning system connected with that."*

In 2007, the Commission proposed measures to: criminalize terrorist training, recruitment and public
provocation to commit terrorist offences;”® prevent the use of explosives by terrorists;'® and make use of
airline passenger information in law-enforcement investigations."”

In order to prevent terrorist funding, measures aimed at the freezing of funds and economic resources
of certain persons, groups and entities have been taken, including Regulation (EC) No 2580/2001, and
Council Regulation (EC) No 881/2002. To that same end, measures aimed at protecting the financial sys-
tem against the channeling of funds and economic resources for terrorist purposes have been taken. Direc-
tive 2005/60/EC of the European Parliament and of the Council contains a number of measures aimed at
combating the misuse of the financial system for the purpose of money laundering and terrorist financing.
Those measures do not, however, fully prevent terrorists and other criminals from having access to pay-
ment systems for moving their funds.

The Third Anti-Money Laundering Directive expressis verbis prohibits money laundering and terrorist
financing. Terorist financing is defined as provision or collection of funds, by any means, directly or indi-
rectly, with the intention that they should be used or in the knowledge that they are to be used, in full or in
part, in order to carry out any of the offences within the meaning of Articles 1 to 4 of Council Framework
Decision 2002/475/THA of 13 June 2002 on combating terrorism.'®

Regarding cash flows, the Cash Control Regulation prescribes that any natural person entering or leav-
ing the Union and carrying cash of a value of EUR 10 000 or more shall declare that sum to the competent
authorities of the Member State through which he is entering or leaving the Union in accordance with this
Regulation. This declaration infer alia must state the origin of the cash, their recipient and intended use."”

The Regulation on fund transfers is specifically designed to obtain information on the payer to accom-
pany transfers of funds for the purposes of the prevention, investigation and detection of money laundering
and terrorist financing, and applies to transfers of funds, in any currency, which are sent or received by a
payment service provider established in the Union.” On 28 June 2010, in Brussels, representatives from
the European Union and the United States signed an agreement on the processing and transfer of financial
messaging data for the purposes of the Terrorist Finance Tracking Program. *

The purpose of this agreement is to ensure that financial payment messages referring to financial trans-
fers and related data stored in the territory of the European Union by providers of international financial
payment messaging services, that are jointly designated pursuant to this Agreement, are provided to the U.S.
Treasury Department for the exclusive purpose of the prevention, investigation, detection, or prosecution
of terrorism or terrorist financing; and relevant information obtained through the TFTP is provided to law
enforcement, public security, or counter terrorism authorities of Member States, or Europol or Eurojust, for
the purpose of the prevention, investigation, detection, or prosecution of terrorism or terrorist financing.*

11 Ven der Herik, L. et al (eds), Counter-Terrorism Strategies in a Fragmented International Legal Order, Cambridge, Cambridge
University Press, 2013, p.161.

12 http://europa.eu/rapid/press-release_ MEMO-15-3140_en.htm.

13 Tbid. p.161

14 Kaufmann, M, Ethnic Profiling and Counter-Terrorism: Examples of European Practice and and Possible Repercussions, Munster,
Lit, p42.

15 1P/07/1649, Fight Against Terrorism: stepping up Europe’s capability to protect citizens against the threat of terrorism; COM(2007)
649 final.

16 COM(2007) 651 final, Communication from the Commission to the European Parliament and the Council on enhancing the
security of explosives.

17 COM(2007) 654 final, Proposal for a Council Framework Decision on the use of passenger name records (PNR) for law-enforce-
ment purposes.

18 Art.1, DIRECTIVE 2005/60/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 26 October 2005 on the
prevention of the use of the financial system for the purpose of money laundering and terrorist financing, Official Journal of the Eu-
ropean Union, L309/15.

19 Art.3, REGULATION (EC) No 1889/2005 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 26 October 2005
on controls of cash entering or leaving the Community, L309/9, 25.11.2005.

20 Arts.1-3, REGULATION (EC) No 1781/2006 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 15 November
2006 on information on the payer accompanying transfers of funds, OJEU,

21 Agreement on the processing and transfer of financial messaging data from the European Union to the United States for the
purposes of the Terrorist Finance Tracking Program (OJEU). 27.07.2010, No L 195/5, pp. 5-14.

22 Artl. 67
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The data obtained must be necessary in order to prevent, investigate, detect or prosecute acts of a per-
son or entity that involve violence, or are otherwise dangerous to human life or create a risk of damage to
property or infrastructure, and which, given their nature and context, are reasonably believed to be com-
mitted with the aim of: (i) intimidating or coercing a population; (ii) intimidating, compelling, or coercing
a government or international organisation to act or abstain from acting; (iii) seriously destabilising or
destroying the fundamental political, constitutional, economic, or social structures of a country or an in-
ternational organization. Also, preparatory and accessory activities are subsumed under these article like:
(b) a person or entity assisting, sponsoring, or providing financial, material, or technological support for,
or financial or other services to or in support of, acts described in subparagraph (a); (c) a person or entity
providing or collecting funds, by any means, directly or indirectly, with the intention that they should be
used or in the knowledge that they are to be used, in full or in part, in order to carry out any of the acts de-
scribed in subparagraphs (a) or (b); or (d) a person or entity aiding, abetting, or attempting acts described
in subparagraphs (a), (b), or (c).”

Requests are made by the US Treasury Department to the Europol and Designated Providers, and vice
versa, where a law enforcement, public security, or counter terrorism authority of a EU Member State, or
Europol or Eurojust, determines that there is reason to believe that a person or entity has a nexus to terror-
ism or its financing, it may request a search for relevant information obtained through the TFTP**

Also, EU took course of action to prevent radicalisation and recruitment of potential terrorists. With
this aim in 2005 a Strategy for Combating Radicalisation and Recruitment to Terrorism was adopted by the
Council. According to the Strategy, the radicalization should be averted by: 1) disruption of the activities of
the networks and individuals who draw people into terrorism; 2) ensure that voices of mainstream opinion
prevail over those of extremism and 3) promoting vigorously security, justice, democracy and opportunity
for all.

The first goal should be achieved inter alia by spotting such networks and people by community polic-
ing, effective monitoring of the Internet and travel to conflict zones, exchanging assessments and analysis
between Member States’ authorities. Also, by preventing individuals to obtain terrorist training, putting in
place a legal framework that prevents from inciting and legitimizing violence. Also, the measure are to be
taken to prevent Internet to be used as means for recruitment.

In 2010 the Commission adopted the EU Internal Security Strategy,*> where among the key objectives
in order to secure a more secure Europe the prevention of terrorism is listed. The Strategy notes that threats
from terrorists attacks come not only from organized terrorist groups, but also from so called “lone wolves”
who often develop their radical beliefs on extremist propaganda usually by visiting jihadists’ websites. That
is why a coherent European approach is needed including preventive action. Particular attention should be
given to devising plans to protect critical infrastructure which is vital for functioning of the society and the
economy. Three key steps are foreseen in order to prevent future terrorist attacks: 1) empowerment of com-
munities to prevent radicalization and recruitment; 2) cutting off terrorists access to funding and materials
and follow their transactions and 3) protecting transport.

In December 2014 the Council adopted conclusions on the need to adopt an renewed Internal Security
Strategy. The Council stressed that terrorism remains among the main common threats and challenges in
the coming years. Most concern is associated with foreign fighters and returnees and lone actors who pose a
very serious threat, curbing financing of terrorism remains very important tool as well as the strengthening
of the direct and unprecedented threat to the EU security. Again, strengthening the cooperation with third
states and partners, dissuading people from turning to radical Islam and eliminating online material that
promotes radicalization are of utmost priority.* Also, comprehensive and coherent approach is needed in
order to reach high flow of information regarding the prevention and fight against transnational crimes and
terrorism. One of the most important tools is the Passenger Name Record the respect of the Priim decision.
Future projects include the European Police Record Index System (EPRIS) and the swift cooperation by in-
vestigating and prosecuting authorities in access to electronic evidence across jurisdictions, The prevention
and anticipation of criminal acts and terrorist attacks requires a proactive and intelligence-driven approach,
civil society, NGOs and educational institutions could make difference in the fight against radicalisation
and recruitment to terrorism,”

23 Art2.

24 Arts.4 and 10.

25 COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT AND THE COUNCIL The EU
Internal Security Strategy in Action: Five steps towards a more secure Europe, COM(2010) 673 final, Brussels, 22.11.2010.

26 Press Release, Development of a renewed European Union Internal Security Strategy, Justice and Home Affairs Council, 4 De-
cember 2014.

27 Thid. p. 4.
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In June 2014 the European Commission published the final Report on the implementation of the ISS?®.
In order to achieve the goals to prevent terrorist attacks, the following steps until 2014 were
taken:

1) The Commission established in September 2011 the Radicalisation Awareness Network (RAN),
empowering local practitioners to address problems of radicalisation and recruitment. The new
Communication on preventing radicalisation to terrorism and violent extremism (2014) propos-
es prevention and building up resilience as well as to help radicalised individuals disengage and
de-radicalise. The pressing issue of the foreign fighters (particularly those going to Syria) was also
addressed by the European Commission.

2) The TFTP Treaty with the US, is increasingly used also by the EU and Member States, is valuable tool
enabling the identification and tracking of terrorists across the world.

3) Safety and security by protecting and detecting dangerous goods such as explosives and CBRN agents
was provided by the implementation of two action plans and the Regulation on the marketing and
use of explosives precursors. A European Programme for Critical Infrastructure Protection (EPCIP)
has begun which focuses on prevention, preparedness, response and in particular on interdepend-
encies between sectors.

4) Risk assessment activities in the field of aviation security have been extended to a wide set of
5) passenger-related risks.

6) In preventing terrorist attacks Member States were supported by Europol, Eurojust, IntCen and by
law enforcement platforms such as ATLAS. The EU ATLAS network, consisting of special interven-
tion forces in 28 EU Member States, continued to develop capabilities.

In 2015 the Commission will finalize the implementation of the Chemical Biological, Radiological and
Nuclear (CBRN) and Explosives Action Plans. The Commission also monitors the implementation of the
Regulation 98/2013 on the marketing and use of explosives precursors.”” This Regulation aims to limit the
availability, introduction, possession and use of substances or mixtures that could be misused for the illicit
manufacture of explosives/

Counter Terrorism Task Force was established in September 2001. This involved 20 members of MS
law enforcement agencies and security services working together for the first time in the history of the EU.
The Unit was disbanded by the end of 2002. But, ongoing projects became part of the regular operations
of Europol’s Counterterrorism Unit. There is a close cooperation between the Europol's Counter - Ter-
rorism Unit and Eurojust’s Counter Terrorism Team. They hold regular weekly meetings and exchange
opinions about common projects and concerns. Europol attends the Strategic Meeting on Terrorism held
by Eurojust, and the latter attends the Europol's Counter-terrorism week.” The Counter-Terrorism Group,
established in 2001, has the role of bringing together the heads of national intelligence services. It supports
operational measures. By contrast, the Joint Situation Centre (SitCen), established in 1999, undertakes
situation monitoring twenty-four hours a day, seven days a week.

EU counter-terrorism was a top priority on the Informal Justice and Home Affairs Council held in
Riga on January 29-30 in Riga, triggered by the terrorists attacks in Paris on January 7. The focus was on
Prevention of radicalization, in particular in social media (ministers concluded that favoring cross-sec-
toral approach involving all policies- education, integration/social inclusion, media, detention institutions,
health sector, rehabilitation is needed in order to prevent radicalization to Islam.); information sharing;
identification of travel routes of terrorists and the need for an efficient EU PNR system (the EU PNR system
should be operational as soon as possible); use of firearms. (The ministers discussed measures to strengthen
operational cooperation, de-militarization of firearms, prolong traceability of firearms and control of the
trade of firearms via the Internet). One of the key issues in combating terrorism will be the adoption of the
General Data Protection Regulation and the draft Data Protection Directive.

According to the Europol's TE — SAT Report for 2012, 17 people died as a result of terrorist attacks, and
219 terrorist attacks were carried out in 7 Member States, an increase of 26% in comparison to 2011. In
2012 Syria emerged as the destination of choice for foreign fighters. A number of EU nationals (who were
travelling to and from Syria) were put under arrest in France, the UK, Belgium and the Netherlands. Three
of these arrests were made in the Netherlands intending to travel to Syria. The police had found knives, a
sword, a crossbow, farewell letters, packed backpacks and terrorist propaganda. Several Belgians aged be-
tween 18 and 24 left Belgium and travelled to Syria. Such individuals who tried to leave or had already left
for Syria were identified in Finland and Sweden. Jihadists originating from the EU were reportedly killed
during the conflict in Syria. Some of these fighters were banned from entering the EU on their return from

28 The final implementation report of the EU Internal Security Strategy 2010-2014, COM(2014) 365 final, Brussels, 20.6.2014.

29 OJEUL39/1

30 Coninsx, M., “Strengthening Interstate Cooperation: The Eurojust Experience’, in: Salinas de Frias, A., Samuel, K. and White, N.,
Counter-terrorism: International Law and Practice, Oxford, Oxford University Press, 2012, p.981.
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Syria, due to the danger that they can recruit new fighters or incite new volunteers to go to Syria. Moreover,
such terrorists would be even greater danger if they used their training, combat experience, knowledge and
contacts for terrorist activities inside the EU.*!

During the year, 537 individuals were arrested for terrorism-related offences. Most arrests were made in
France (186), the Republic of Ireland (66), the Netherlands (62) and the UK (84). Most of the arrests were
linked to separatist terrorism, followed by those linked to religiously inspired terrorism. Arrests linked to
right and left-wing terrorism remained at low rate.*

During 2012, in 13 EU Member States there were 149 concluded court proceedings on terrorism related
charges. The charges were related to terrorist cases dating from 1970s until 2012. These proceedings were
conducted against 400 persons of whom 18 had multiple offences. Besides natural persons, in Denmark
and France legal entities were also found guilty of terrorist offences. The total amount of verdicts was 437.

Most of these proceedings were concluded in Spain, followed by Belgium, Denmark, France, Greece,
Italy and the UK. In the Netherlands there was a decrease in concluded proceedings. In the Czech Republic
there was for the first time conviction for terrorism charges. Majority of the verdicts were related to sepa-
ratist terrorism (Spain and France), then religiously inspired terrorism (Austria, Belgium, Czech Republic,
Netherlands and Sweden) and left-wing terrorism (France).”*

Interestingly, a Belgian court considered that the offence of participating in the criminal activities of a
terrorist group did not have to consist of actually committing a terrorist offence. Five accused persons man-
aged websites recruiting people for armed struggle. An al-Qaeda link was also established. The defendants’
role was to spread propaganda promoting terrorist views on the Internet forums, aiming to recruit volun-
teers to support the terrorist group. This was a concrete and tangible act of participation in the activities of a
terrorist group. Four of the accused were convicted of terrorism-related offences, either solely of leadership
or participation in the activities of a terrorist group, or of the crimes in combination with other crimes
charged. One defendant was acquitted.

Of all verdicts, 30% resulted in acquittals of the defendants. Of the 13 Member States, 6 have no acquit-
tals (including traditionally Germany and the Netherlands). To some extent, the acquittal rates can be con-
sidered to be the result of the fact that conspiracy to commit terrorist activities and preparatory acts, such
as recruitment, training and public provocation, are criminalized in the EU Member States and prosecuted
to prevent terrorist attacks from occurring.

In all 13 EU Member States the average duration of the prison - time was approximately eight years,
while they ranged from two months to life imprisonment. Interestingly, the highest average prison sentence
was reported in Greece - up to 34 years imprisonment for left-wing terrorist offences.*

During 2013, 7 people died as a result of terrorist attacks in EU, total of 152 terrorist attacks were carried
out and 535 individuals were arrested. Most of the terrorist attacks occurred in France, Spain and the UK.
In 2013 the number of arrests increased for preparation and execution of attacks; financing of terrorism;
and travelling, facilitating travel or sending fighters to conflict zones, especially Syria. Fifteen EU Member
States reported a total of 150 concluded criminal proceedings for terrorism related offences. The cases dated
as early as 1980s. These proceedings were conducted against 313 persons, 12 of whom were prosecuted for
several offences. Besides natural persons three verdicts were rendered against three legal entities (in Den-
mark and France).

Most verdicts (which totaled 336) were related to separatist terrorism. These convictions were domi-
nantly in France and Spain. Convictions for religiously inspired terrorism dominated in Austria, the Czech
Republic and the Belgium. In the Netherlands, two Dutch individuals preparing to go to Syria and join the
armed rebel groups there were convicted. One of the charges was (preparation for) the commission of a
terrorist crime. The Rotterdam District Court established that the defendant committed all the charges with
a view to preparing to commit murder. The defendant’s acts were deemed preparatory for his departure to
Syria in order to take part in the armed ‘jihad’ against the Syrian regime and to establish an Islamic state. But
the defendant suffered a mental disorder, so the Court decided to put him in a psychiatric clinic for 1 year.

The second defendant was found guilty by the same Court of preparing to commit arson and/or cause
an explosion, and distributing material inciting a terrorist crime. The verdict was 12 months of prison-time,
with a probationary period of two years. The defendant intended to join Syrian rebels, but was arrested in
Germany before he could reach Syria.

The defendant had visited websites and made queries about home-made bombs and explosives, pur-
chased ignition fuse and a kilogram of aluminum powder, with intention to build bombs. He posted videos

31 Europol, EU Terrorism Situation and Trend Report 2012, p.22.
32 Ibid. pp.10-11.

33 Ibid. p.14.

34 Ibid.

35 Ibid.p.15.

36 Ibid.
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showing the execution of violent attacks and some extremist texts on websites and engaged in discussions
about armed Sjihad’ on the Internet. In both verdicts the Court stressed the seriousness of the offences and
the dangers posed by the possible participation in the armed “jihad” in Syria.”

In 2013 acquittals constituted 23% of all verdicts pronounced for terrorist offences. This fact suggests
that the prosecutions in comparison with the previous years had higher percentage of success. Most suc-
cessful were religious related terrorism prosecutions, with a conviction rate of 99%, followed by separatist
terrorism with 66%, and left —~wing terrorism with 57 %.

The rendered verdicts ranged from prison-time from 3 days up to life imprisonment (such verdicts
were present in France, Ireland and UK. Spanish courts rendered verdicts cumulatively of 3860 years of
imprisonment for separatist terrorism. The average prison sentence in 2013 was higher than the previous
years (10 years), with highest sentences rendered in Greece (27 years), Spain (14 years) and Ireland (12
years).

Some verdicts resulted also with restriction of the civil rights of the convicted persons, bans from en-
tering the national territory upon completion of their prison term or with orders to perform community
service. Regarding legal persons, it is interesting that in Denmark, the two TV stations were sentenced to
pay a pecuniary fine, while the legal entity found guilty of terrorism in France was dissolved. In Germany,
youth sentences were handed down to two defendants, in the UK, the court issued a hospital order, and in
the Netherlands one individual was placed in a psychiatric clinic.*®

All these strategic documents were put on test on January 7, 2015, when the ferocious terrorist attack
was carried out in Paris. Twelve persons were killed in the premises of the French newspaper Charlie Ebdo.
This attack showed that it is very difficult to influence lone terrorist, particularly if they obtained training
by some terrorist organization or state sponsoring terrorism and they receive their orders by such entities
or states (as they did from Yemen in this case). The Foreign Affairs Council on its meeting on 9" Janu-
ary reached an agreement to have security attachés in the European Union Delegations in relevant Arab
countries in order to maintain regular contact among professionals to develop cooperation on security
issues and counterterrorist issues. Also, the EP should work on the Passengers Name Record - the PNR.
Furthermore, Foreign Ministers agreed to raise the level of cooperation both bilaterally and multilaterally
with Arab and Mediterranean countries starting with the League of Arab States.”

DEVELOPMENTS IN THE COUNTER- TERRORISM LAW
OF THE REPUBLIC OF MACEDONIA

The most significant source of the Macedonian counter-terrorism law is the Penal Code which crim-
inalizes several offences related to terrorism. Also, Macedonia has adopted Law on Prevention of Money
Laundering and Financing of Terrorism, and a special Law on International Restrictive Measures. Besides
national, Macedonia is a Party to all UN and Council of Europe conventions against terrorism.* In 2011
Macedonia adopted a National Counter-Terrorism Strategy, demonstrating also its political commitment
and solidarity with the rest of the free world in tackling this modern evil. This Strategy identifies 5 coun-
ter-terrorism measures: 1) Prevention, 2) Defence, 3) Protection of citizens and property, 4) Prosecution
and 5) Coordination. At institutional level, a special counter-terrorism working party was established with-
in the Ministry of Interior, establishing a common database, constant exchange of information between the
relevant institutions and creation of joint operative teams to tackle specific files concerning terrorism. At
international level, the Strategy stresses the need to conclude new bilateral agreements with other states to
combat terrorism, and particular attention is given to the further developing the cooperation with NATO,
the Counter Terrorism Committee of the Council of Europe, Europol, Eurojust, SECI and INTERPOL.*

The criminal offence of terrorism existed before Macedonia gained independence from Yugoslavia.
After the proclamation of independence, several amendments were made to this criminal offence and new
related to terrorism were introduced. These criminal offences are located under the heading “Criminal
Offences against the State” of the Penal Code. These offences are directed at jeopardizing and threatening of

37 Europol, European Union Terrorism Situation and Trend Report 2014, p.17.

38 Ibid.pp.18-19.

39 hittp://eeas.europa.eu/top_stories/2015/200115_fac_january_2015_en.htm.

40 Like UN’s Convention on Offences and Certain Acts Committed on Board Aircraft(1963); Convention for Suppression of Unlaw-
ful Seizure of Aircraft (1970); Convention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation (1971):Convention
for the Prevention and Punishment of Crimes Against Internationally Protected Persons, Including Diplomatic Agents (1973), the
International Convention Against taking of Hostages (1979), 1999 International Convention for the Suppression of the Financing of
Terrorism, International Convention for the Suppression of Acts of Nuclear Terrorism, International convention for seizing of terrorist
attacks with explosive devices, or Council of Europes and Council of Europe conventions on: 1) the Suppression of terrorism and
its Protocol, 2) Prevention of Terrorism, 3) on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime and on the
Financing of Terrorism.

41 National Counter-Terrorism Strategy of the Republic of Macedonia, September, 2011.
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the constitutional order and security of the state and inciting insecurity and fear to the citizens. For these of-
fences, the Macedonian criminal policy is harshest. Before 1993, the minimum prison sentence was 3 years.
Similarly, Art.138 sanctioned “the preparation of the criminal offences directed against the state”, including
“terrorism” with prison sentences varying from 1 to 10 years. From 1996, the criminal offence “Terrorism”
was sanctioned under Arts. 313 and 326. In 2004, the prison sentence was set at minimum 4 years. The
penalty for preparation of this criminal offence was set from 3 to 10 years imprisonment.

In 2008 this offence was renamed into ”Terrorist jeopardizing the constitutional order and security”
with prison sentences of minimum 10 years. Furthermore, Art.324 sanctioned the association and conspir-
acy for the purpose of committing acts of terrorism. The collaborators and accomplices to the perpetrators
of Terrorism, are sanctioned under Art 325 (“Harboring and aiding a perpetrator after committing a crim-
inal offence” and under Art.326 - Punishment for preparation. Most severe form of this criminal offence
is sanctioned under Art.327 (1) - if the offence results with the death of one or more people or enormous
property damage.

After the amendments in 2008 and 2009 several new criminal offences related to terrorism were intro-
duced under heading 33 Crimes against the public order of the Penal Code: “Terrorist organization” (Art.
394-a). “Terrorism” (Art.394-b) and “Financing of terrorism” (Art 394-c).

Terrorism is defined as an offence perpetrated by ...

“any person who commits one or more crimes of murder, corporal injuries, abduction, destruction of
public facilities, transportation systems, infrastructure facilities, computer systems and other facilities of
general use, hijacking of airplanes or other means of public transportation, production, possession, trans-
portation, trade, procurement or use of nuclear weapons, biological, chemical weapons and other types
of weapons and hazardous materials, as well as research in the direction of development of biological and
chemical weapons, release of dangerous radioactive, poisonous and other dangerous substances or causing
fire or an explosion, destruction of facilities for water supply, energy supply or other basic natural sources,
with the intention to endanger human life and body and to create feeling of insecurity or fear among citi-
zens, shall be sentenced to imprisonment of at least ten years or life imprisonment”

Criminal offence of Terrorist organization can be committed by any person

“who organizes a group, gang or other criminal enterprise** to commit the criminal offences of murder,
corporal injuries, abduction, destruction of public facilities, transport systems, infrastructure facilities, in-
formation systems and other facilities of general use, hijacking of airplanes or other means of public trans-
port, production, possession or trade in nuclear weapons, biological, chemical weapons and other types
of weapons and hazardous materials, dispersal of hazardous radioactive, poisonous and other dangerous
substances or arson or causing explosions, destruction of plants and facilities for supply of water, energy and
other fundamental natural resources, with an intention to endanger the lives and bodies of the citizens and
create a feeling of insecurity and fear, shall be sentenced to imprisonment of at least eight years”

On the other hand, if a person

provides or collects funds in any way, directly or indirectly, unlawfully and consciously, with the in-
tention to use them, or knowingly that they will be used, fully or partially, to commit the criminal offence
of hijacking an airplane or a ship (Article 302), endangerment of air traffic security (Article 303), terrorist
endangerment of the constitutional order and security (Article 313), terrorist organization (Article 394-a),
terrorism (Article 394-b), crimes against humanity (Article 403-a), international terrorism (Article 419),
taking hostages (Article 421) and other crimes of murder or serious bodily injuries, committed with an
intention to create a feeling of insecurity and fear amongst the citizens,

then such a person perpetrates the crime of financing/bankrolling of terrorism punishable by prison
sentences ranging from 4 to 10 years.

A separate criminal offence is international terrorism defined as an act where “a person who with the
intention of harming a foreign state or some international organization, commits a kidnapping of another
or some other act of violence, causes an explosion or fire, or with some other generally dangerous act or
by generally dangerous means causes a danger to the life of people and to property to a significant value”

This crime is punishable by prison sentences ranging from minimum 3 years up to life imprisonment.

There has been no criminal case regarding the articles 394-c and 419 of the Penal code, but there were
regarding the articles 394-a and 394-b.

In 2011, Art. 39 was redrafted, and now it is a duty of the court to assess whether a criminal act was a
hate crime and this will be an aggravating circumstance, which will have influence upon increasing of the
punishment.

In 2014, following the trend in many European countries, including many Western Balkan countries,
Republic of Macedonia reacted to the recruitment of the jihadist fighters for the conflicts in the Middle

42 In the Macedonian legislation the phrase “group, gang or other criminal enterprise” means more than three people.
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East. New Article 322-a was introduced in the Penal Code, - “Recruitment in the service of a foreign army”
It was consisted of only two paragraphs and it was not sufficient to the needs. In September 2014, this is ar-
ticle was replaced by new criminal offence: “Participation in foreign military, police, paramilitary or militia
formations’:

Any person who creates, organizes, recruits, transports, organize transport, equips, trains or otherwise
prepares someone or a group for participation in a foreign military police, paramilitary or militia forma-
tions, organized groups or individually, against the law, shall be sentenced to imprisonment of at least five
years.

Any person who against the law, in any way, directly or indirectly offers, gives, secures, demands, col-
lects or covers financial means, funds, material objects or equipment which are fully or partially intended
for committing the crime of the paragraph (1) of this article, shall be sentenced to imprisonment of at least
five years.

A citizen of the Republic of Macedonia who participates in or is trained by the foreign army, police,
paramilitary or militia formations, organized in groups or individually, out of the territory of the Republic
of Macedonia and against the law; shall be sentenced to imprisonment of at least four years.

Any person on a rally who against the law calls with spreading or providing in any other way to the pub-
lic a message, or recruits or instigates in any other way to commit the crimes of the paragraphs (1), (2), or
(3) of this article, through written text, or with audio-visual tapes, through social networks or in any other
way of communication, shall be sentenced to imprisonment of at least four years.

If the crime of the paragraphs (1), (2), or (3), or (4) of this article is committed against a child, the per-
petrator shall be sentenced to imprisonment of at least five years.

Any person who covers a perpetrator of the crimes from the paragraphs (1), (2), or (3), (4) or (5) of this
article, or helps in the preventing for the discovery of the crime or the perpetrator through hiding of the
instrumeta sceleri, or the evidence, or in any other way, shall be sentenced to imprisonment of at least five
years.

The perpetrator of the crime of this article who will uncover the other perpetrators of the paragraphs
(1), (2), or (3), (4) or (5) of this article might be acquitted.

For the crime of the paragraph (3) of this article the perpetrator who has a citizenship of the country*
in which regular army or police formations participates, or who is a member of military, or paramil-
itary or police forces under the control of the internationally recognized governments or internation-
al organizations, shall be acquitted.

The attempt is punishable.
Any real estate items and objects for committing the crime shall be seized.

Under the Law on Public Prosecution Office (2007), the Basic Public Prosecution Office for Prosecut-
ing Organized Crime and Corruption is the only competent body to prosecute the criminal acts of: “Ter-
rorist endangerment of the constitutional order and security” (Art.313), “Criminal association” (Art.394),
“Terrorist organization” (394-a). “Terrorism” (Art.394-b), and other criminal acts against the humanity and
the international law.

Macedonia faced the terrorist menace in back in 2001, but as a result of the political agreement many of
the terrorist acts remained unpunished, since many of their perpetrators were amnestied with the adoption
of the Law on amnesty (2002). Other instances include 1) the famous case of “Kondovo’, where 11 citizens
of the Republic of Macedonia (ethnic Albanians), were charged and convicted for the criminal offence of
“Terrorism” and preparation to commit terrorism,** 2) the case of “Mountain storm” where six suspected
Islamic extremists were killed, all of them wearing paramilitary uniforms (17 persons were charged and
then convicted in 2008, with prison sentences ranging from 10-15 years), and 3) the newest case called the
“Monstruny’; involving indictments against 6 Islamic radicals for terrorism, because of ferocious killing of 5
young boys at the Smilkovo Lake. The Basic Court in Skopje rendered the guilty verdict, but the defendants
submitted appeals and now it is up to the Court of Appeal to render judgment. This case triggered much
unrest in and ethnic tensions Macedonian society.

In 2008 the Law on Prevention of Money Laundering and Financing of Terrorism was enacted, and a
special Department for Financial Intelligence was established in order to implement this Law. Measures
for prevention include: 1) following of clients; 2) following certain transactions; 3) collecting, storing, and
transmissiégn of data regarding these clients and transactions, and 4) introduction and application of pro-
grammes.

43 Namely, this paragraph is addressing to the bipatrides also.

44 Speech by the Public prosecutor Misho Ilievski in Ohrid conference, organized by the US State Department and DIILS, Regional
MET “Legal Aspects of Combating Terrorism & Stability Operations®, 16.04.2013.

45 Art.6, Law on on Prevention of Money Laundering and Financing of Terrorism, Official Gazetgte 4/08, subsequently amended
broj 57/10, 35/11 44/12.
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This Directorate is entitled to enter into agreements with similar bodies of other countries or interna-
tional organizations. The Directorate can seek relevant information from these bodies with an aim to pre-
vent or discover money laundering or criminal offences regarding bankrolling of terrorism. Vice versa, the
competent organs of other countries or international organizations involved in combating terrorism can
seek relevant information from this Directorate.* All subjects (like banks and other financial institutions,
notaries public, attorneys, audit or accounting offices, consultative services, the Cadastre, civil associations
or organizations casinos etc) are obliged to notify the Directorate in all cases where there is a suspicion that
there was a criminal offence of money laundering or financing of terrorism or an attempt to commit such
criminal offence; in all cases of financial transactions exceeding 15,000 Euros or in cases of several connect-
ed financial transactions exceeding 15.000 Euros.*

In 2011 a Law on International Restrictive Measures was enacted. These are measures aimed at preserv-
ing of international peace and security, respect for human rights and fundamental freedoms, and develop-
ment of the democracy and the rule of law. Such measures can be enacted in accordance with resolutions of
the UN Security Council under Chapter VII of the UN Charter, legal instruments of the European Union
or legal acts of other international organizations to which Republic of Macedonia is a member.* The types
of restrictive measures are classified as follows: 1) embargo on goods and services 2) weapons embargo, 3)
ban to entry Republic of Macedonia 4) financial measures or 5) other restrictive measures pursuant to in-
ternational law.” These measures can be enacted against states (e.g. states sponsoring terrorism or harbor-
ing terrorists), international organizations, natural or legal persons. The decision to enact such measures is
in competence of the Government of the Republic of Macedonia. Day-to-day follow up of such restrictive
measures is delegated to a Coordinative body, consisting of representatives of the Ministry of Foreign Af-
fairs, MOI, Defence, Economy and Ministry of Finance.

In 2014 restrictive measures were enacted against Syria, Libya,” South Sudan,” Belarus,”® North Ko-
rea, Zimbabwe. In 2013 restrictive measures were introduced against Belarus, Syria, Iran, Zimbabwe etc. In
2012 restrictive measures were introduced against Afghanistan, Burma/Myanmar and Guinea. As a rule,
these restrictive measures were introduced for unlimited duration, ie. until the Government decides to
abolish such decisions. All these measures were introduced pursuant to the EU Decisions in CESP/ESDP,
which is an obligation of Macedonia under the Stabilization and Association Agreement. These restric-
tive measures mostly consist of 1) weapons embargo, embargo on goods and services, financial measures
and ban to entry the country (Iran, Zimbabwe, Libya, Belarus, South Sudan), 2) going to more extensive
measures like embargo on all equipment that can be used for internal repression on the population, ban to
purchase, import or transport oil or oil derivatives from Syria and Ban to access Macedonian airports for all
cargo flights by Syrian air companies or flights by the Syrian Arabic Air Company, ban on luxury products
(Syria), or 3) target — specific sanctions like embargo on goods and services intended to monitor or tapping
Internet or telephone communications, embargo on gold or precious metals and demands to and from the
Government to Iran, ban on services regarding insurance and re-insurance (Iran), determining or updating
the lists of persons, entities or groups established by EU decision 2011/872/CFSP.

CONCLUSION

The nature of terrorism as a threat frequently undergoes a metamorphosis so there is a delicate dis-
tinction between organized crime and terrorism. That is not only because terrorists use methods different
from those used by organized crime to make profits for producing means which would be used for future
terrorist actions, but also because some of the organized crime groups are using terrorist methods in their
conflicts with the governments. Another similarity is the recent cluster formation of these two types of
crime groups. The constructed net of these clusters is less dependable from the center and therefore harder
to be tracked. Nevertheless terrorism has a greater destructive energy towards our societies than the organ-
ized crime, so Non statute of limitations should be in force for Terrorism as a crime-mala in se, just as it is
for genocide, crimes against humanity and war crimes in the Macedonian positive criminal law.

46 Art.44.

47  Art.29.

48 Art.2, Law on International Restrictive Measures, Official Gazette of the Republic of Macedonia No.36, 23.3.2011.
49 Art4.

50 Decision by the Government of Macedonia, Official Gazette158/2014, 30.10.2014.

51 Decision by the Government of Macedonia, Official Gazette158/2014, 30.10.2014.

52 Decision by the Government of Macedonia, Official Gazette 154/2014.

53 Decision by the Government of Macedonia, Official Gazette, 154/2014, 21.10.2014.

-74 -



DEVELOPMENTS IN THE COUNTER-TERRORISM LAW OF THE EUROPEAN UNION AND...

Terrorism presents a crime and that is why the primary mechanism of every liberal democracy in the
counter terrorism should be the use of the criminal-legal system, backed up by the army and the secret
service agencies. It is necessary all of these elements to be coordinated with the rule of law.™*

The battle against the terrorism is a battle for the hearts and minds of the people. Only with this battle
gain, the war on terrorism could be won. In the same way, this is a mission hardly to be accomplished, if
we have in mind that we will be constantly attacked by the illusive and bestial terrorist. The Macedonian
government and its agencies have few legal weapons to use against terrorism. They rely mainly on standard
techniques of intelligence gathering and there is also the issue of cutting back the budget of these agencies.
The national strategy in this field stresses that the processing counter - terrorism should be through im-
plementation of the international legal obligations, as well as with the harmonization of the domestic legal
norms with the international instruments for fight and the prevention of terrorism. But on the “battle”
ground, sometimes, the only way to confront terrorism is through the motto: “If you are not gonn'a get
them, they'r gonn'a get u” Not a popular policy. The answer to this threat might be in the comparative
perspective like the USA Patriot Act, which is a model for the European democracies, also having in mind
Republic of Macedonia. This is useful for preempting attacks and the unilateralist policy, but also for sup-
porting and providing a healthy economical environment in the countries where the terrorists are born,
primarily in the neuralgic regions like: the Balkans, the Caucasus and the Middle East.

The European Union began intensively to develop its counter-terrorism law following the terrorist at-
tacks in New York and Washington in 2001. Since then, this framework was continuously upgraded and
updated following the developments in the UN system. EU Counter-terrorism law made tremendous steps
forward since those days. However, the recent terrorist attack in Paris on January 7, 2015 showed that con-
stant alertness is needed and the most serious challenge today pose the lone wolves and returning jihadist
fighters from Syria or ISIL. The more general approach to Muslim population advocated by the EU Internal
Security Strategy or the Strategy for Combating Radicalisation and Recruitment to Terrorism cannot pro-
duce results in all individual cases.

Probably the most effective way is to prevent them to enter the EU territory again, that’s why the work
on the EU PNR is much underway. The tracking of such lone terrorists requires more close targeting by
the intelligence agencies in EU in intensive cooperation with their counterparts, especially in the Middle
Eastern countries.

Even before the latest developments after Paris attack in January 2015, EU worked intensively with third
states to counter terrorism, particularly in the Middle East, but also in African countries, Pakistan, Afghan-
istan etc. It helped with institution building, financial and technical support, provided training, helped with
strengthening the criminal justice system and border controls in these countries. These steps will be even
more strengthened with the now greater inclination to bring closer internal security and EU foreign policy,
as well greater networking via diplomatic and intelligence channels, in particular with Muslim countries.

Republic of Macedonia has modern and up-to—date counter terrorism legislation which is in line with
international legal instruments and in particular with respective EU acts. This is a result of the fact that
Macedonia is UN and Council of Europe member, a candidate country for EU membership and partner
in the global Anti-terrorist coalition. Also, this is due to the fact that the country faced terrorist aggression
back in 2001. Also, Macedonian judiciary rendered significant judgments against perpetrators of terrorism,
which probably had deterrent etfect to other potential perpetrators of such criminal offences. Macedonia
has introduced various sanctions to third states, inter alia to counter terrorism. Mostly, this was aligning of
Macedonian foreign policy with EU CFSP instruments.

Although the risk of terrorist attacks like those happening on EU soil to happen in Macedonia is much
lower, it is evident that Macedonia still needs further strengthening of institutional capacities to combat
terrorism, improvement of internal coordination and coordination with foreign stakeholders in counter-
ing terrorism. Also, although the national Counter-terrorism Strategy speaks of protecting important in-
frastructure and lives of citizens, and possible victims of terrorist, the impression is that in practice such
detailed plans to protect critical infrastructure were not devised so far, so this would require action in the
future.
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Abstract: After the Cold War, the risk of military conflict on a global scale is significantly reduced,
meanwhile the world is still confronted with many traditional and new challenges, risks and threats to
security. Essential feature of these challenges, risks and threats that they are becoming more unpredictable,
asymmetric and have a transnational character. Furthermore in the paper, I'll elaborate global challenges
and key threats to security such as terrorism, proliferation of weapons of mass destruction, regional con-
flicts, failed states, organized crime, energetic insecure, to fall short of equivalent economic and demog-
raphy development, endangering the environment. At the end of the paper I give an overview of global
trends and opportunities in the Republic of Macedonia to the development and promotion of the necessary
defense and security capabilities and capacities to the same face modern threats to its national security.
Macedonia is aware of the impact of global strategic changes and irrationality and lack of efficiency of an
isolated system security. Macedonia is aware of the impact of global strategic changes and irrationality and
lack of efficiency of an isolated system security, for this reason, the Republic of Macedonia is even more
committed to building a system of mutual values and participation in cooperative activities and forms of
collective security systems with the ultimate goal - membership in NATO and the EU.

Keywords: global challenges and threats, security-defense system.

INTRODUCTION

Last decades from the past and the beginning of this century are characterized with new safety move-
ments in the world. Safety from mostly military sphere is extended to other areas, primarily to the economy,
the energy, the social, and the ecological safety, including the safety of an individual and social at overall.
The termination of block confrontations, spreading of democracy, creating of multipolar world, integration
processes in the area of safety and the more intensive economic and cultural cooperation and the interde-
pendence are reducing the risk of clashes between the states, also the opportunity of crises and conflicts.
After the end of Cold War, risk of military clashes in global frames is considerably reduced. However, the
world is again confronted with numerous traditional and new challenges, risks and threats of the safety.
The circumstances which contribute to larger number of safety risks on global level are: big differences in
the degree of economic and cultural development, which as consequences gain the poverty and social en-
dangerment to the part of the population, which is conditioning occurrence of negative demographical and
psycho-social, appears. Regional and local clashes, ethnical and religious extremism, terrorism, organized
crime, proliferation of weapons for massive destruction and illegal migration, climate changes and more
and more pronounced deficit of energy recourses are endangering the stability of separate states and all re-
gion at all, also the global safety. Essential feature of those challenges, risks and threats is the thing that they
are becoming more and more unpredictable, asymmetrical and they have traditional character. The world
is confronting with the challenges that the violation of The ON Charter is imposing and generally accepted
norms of international law and especially the interference in the interior of sovereign states such as the con-
ception and practice of preventive attacks and military interventions. The attempts of providing legitimacy
for the creation of the state inventions on the territory of sovereign member states of the UN are disrupting
the existing order and international legal system and substantially are endangering the general state of se-
curity in the world. Political, economical and cultural relations and military security relations in the world
are taking place in global multipolar and multilateral environment in which more and more pronounced is
manifesting the complexity of interdependence of the states. The progress made in implementing the com-
mon foreign and safety policy of EU and the involvement of European defense forces in solving of the safety
problems is suggesting on the more significant role of EU in the harmonization of relations and interests of
European states and taking part in the shared responsibilities in the creation of European and global safety.

1 tanjagerginova@gmail.com
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EUROPEAN UNION AND
INTERNATIOAL SAFETY SOROUNDING

With the creation of European Union (hereinafter EU). Rather than violence which is characteristic
of the first half of the 20" century, came a period of peace and stability in European history. European
countries are determined to solve the disputes peacefully and to cooperate through common institutions.
During this period, through the spread of democracy and the rule of low; authoritarian regimes are trans-
formed into safe, stable and dynamic democracy. Through the process of multi expansion of EU the vision
of united and peaceful continent is realized. The United States played a crucial role in the process of Euro-
pean integration and European security in particular through NATO. The end of the Cold War resulted in
the US military position of the dominant factor. In the modern world, no state is able by itself to face with
today’s complex problems. Europe still faces security threats and challenges. The emergence of causing
conflicts in the Balkans, is just a reminder that war as a phenomenon which has not disappear from our
continent. Over the past decade, every region of the world was busy with armed clashes. Most of these
collisions occurred within states rather than between them, and most of the victims were civilians. EU as a
Union of 25 countries, with over 450 million people, creating a quarter of the worlds gross national prod-
uct (GNP ) and a wide range of resources available, inevitably has presented as a global player. Previous
decade, European troops were deployed overseas, on distant places such as Afghanistan, East Timor and
the Democratic Republic of Congo.” Growing compliance to European interests and the strengthening of
mutual solidarity within the EU doesn’t make a convincing and effective player. Europe should be ready
to take some of the responsibility for global security and building a better world. The progress made in
implementing the Common Foreign and Security Policy and the inclusion of European defense forces in
solving security problems indicate the larger role of the EU in harmonization of relations and interests
of European countries and taking the part about shared responsibility in creating European and global
security. Countries in the region of Southeast Europe accept and promoting values such as democracy,
economic and social stability and security. In accordance with these determinations, they are committed
to dialogue, which reduces the possibility of outbreak of conflicts and positively affect the security envi-
ronment. Promoting regional security to a greater extent based on cooperation and joint and concerted
action in the field of security, politics and economics and other areas that are focused on preserving the
stability and warning of crises in the region . Inherited problems in the past, historical contradictions, and
the consequences of conflicts between peoples and countries of Southeastern Europe, especially in the area
of the Balkans , in recent history and today affect the state of security in the region. Geostrategic position of
Southeast Europe, through which pass energy and communication routes connecting the developed coun-
tries in Europe, the Caucasus, the Caspian pool, the Middle East and the Mediterranean, significant and
direct impact on the security situation of the countries of the European continent. The conflict of interests
between states using transit routes and availability of resources can lead to a regional crisis and threatening
the security and stability of Southeast Europe. The risks of outbreak of war and other armed conflicts in
the area of Southeast Europe, although reduced, not eliminated. Separatist aspirations in the region is a real
threat to its security. Terrorism and the expansion of organized crime, corruption, trafficking in narcotics
and weapons, and human trafficking, significantly jeopardize the security situation in Southeast Europe.
Inadequate resolving return of escaped expelled and internally displaced persons on the territory of former
Yugoslavia and their unsatisfactory social status, they make the security situation in the region even more
complicated. The security situation in the region is characterized by a pronounced national, religious and
political extremism and destruction of cultural heritage, besides the existing economic and social problems
and insufficiently developed state institutions, complicates the process of rapid and successful democratic
transition of states in the region. Relations between the countries in the region are also burdened with the
return of refugees and the return of their property and border issues, as well as specific problems arising
from inadequate integration of certain minority communities and groups in the wider social environment.
Because this is difficult and the integration of the region into the European and other international secu-
rity structures, which increases the danger of renewed crises and armed conflicts. In such conditions, the
continuity of international support and military and security presence with a UN mandate in the region,
could contribute to the stabilization of the situation and to prevent the occurrence of conflicts and their
transformation into the fray broad scale. Due to the complex nature of security in the region, the countries
of Southeast Europe are more directed to the joint efforts to eliminate negative processes that threaten their
security. The construction of joint mechanisms for prevention of risk and threats and crisis management, is
derived assumptions for rapid democratic transition countries in the region, which generate conditions for
convergence and connection of all countries of the region to the EU.

2 European Security Strategy — A Secure Europe in a Better World, Internet, 11/06/2004, http://www.iue.eu.int/cms3_fo/showpage.
asp?id=391&lang=en.
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Global challenges and key threats

Today Europe faces new threats which are varied, less visible and less predictable (terrorism, prolifera-
tion of weapons of mass destruction, regional conflicts, state failure in themselves, organized crime). In the
era of globalization, there are threats that endanger the global, the vital functions of the international global
community and they cause hazards individual security, national security, regional and global security.

Terrorism is one of the major risks and threats to the global, regional and national security. Modern
terrorism is global in scope, and is linked to violent religious extremism. In terms of global terrorism, the
Republic of Macedonia may be the target of terrorist action, directly and using its territory to prepare and
carry out terrorist actions in other countries. From the perspective of security risks and threats facing the
Republic of Macedonia, especially important link terrorism with all forms of organized transnational and
cross-border crime.

As benchmarks of modern terrorism (in that differs from traditional) can be distinguished: globally
(borders no longer present a barrier to terrorism); lethality (change tactics to which once aspired to public
harassment and impressive fierce shares to a new tactic of killing as many people); significantly greater
coordination of terrorists and a larger scale of violence; deleted classic boundaries between terrorism and
the announcement of war between states; use of the most developed technology and focus on the destruc-
tion of the most developed technology that threatens sacred tradition of terrorists; organize and conduct
transnational networks of conspiracy; enforcement fanatical extremists who are eager for more destruction
using suicide methods, unprepared for negotiations and compromises, and more hatred towards target.?

Islamic radicalism

The opinion of many experts is that Islamic extremists are the spine of terrorist organizations in the
modern world and pose a security threat as spreading false interpretations and Islamic principles. The aim
of Islamic extremists is to attract people with economic and social problems and to kill other Muslims.
Today people see Islam and Muslims as terrorists, fundamentalists, dangerous bombs waiting ideal oppor-
tunity to activate. There are institutions and individuals who apply dangerous segments of the religion with
hate speech and thus inflame racial, religious and other intolerance. They separate people based on religion,
which creates all those fears that later maintain actions of Islamic fundamentalists.

Radical Islam is a threat to the Balkan countries, and the influence of radical Islam to other people is
negative, especially in multinational environments. It causes hatred among members of other religions, as
main features its intolerance and exclusion.* For suppression of Islamic radicalism, achieving international
cooperation between countries is proposed. It also proposes the adoption of a law that participation in wars
abroad is punished with imprisonment up to 5 years, and for those who recruit 12 years in prison. The
law’s purpose is to warn of participation, citizens of Macedonia, Serbia, Croatia, Bosnia and Herzegovina
in armed clashes all around the world, whether the reasons for war are religious, material or otherwise. The
huge number of people who decide to fight abroad is manipulated. Often they become the promoters of
radical political and ideological principles and generators of crisis. As a basis for the fight against terrorism
and its warning, the EU strategy for combating terrorism, is focusing on prevention, protection, studying
and responding to terrorism. The EU Council in 2005 allowed the strategy and every year complements it.

The proliferation of weapons of mass destruction represents potentially the biggest threat to global and
European security , and thus a real danger to the security of the country. The risk of transmission of weap-
ons of mass destruction in the possession of the structures on which the state has no control , especially
terrorist groups and individuals, is a special danger to safety. International treaties and agreements to con-
trol arms exports have held back the spread of weapons of mass destruction, but new and dangerous times
increased opportunities for race proliferation of weapons of mass destruction, especially in the Middle East.
The progress achieved in the biological sciences can increase the power of biological weapons, and it can be
used by various terrorist groups.

National and religious extremism, which has its roots in ethnic clashes and religious grounds in close
and distant past, a risk factor and a significant threat to security. The slow process of democratization of
economic and political processes can significantly contribute to the growth of inter-ethnic tensions and
their potential to grow in the clashes.

Rregional conflicts - Problems such as those in Kashmir, the Great Lakes Region and the Korean Pen-
insula, affect European interests directly and indirectly, as well as geographically close collisions, primarily
in the Middle East. Violent clashes or lurking also present at our borders, threaten regional stability. They
destroy human lives and social and physical infrastructure; threaten minorities, fundamental freedoms and

3 Mijalkovic, Sasa., Keserovic, Dragomir., Osnovi bezbednosti, Fakultet za bezbjednost i zastitu, Bana Luka, 2010.
4 According to Milajlkovich, Milan - Professor at the Faculty of Security - Republic of Serbia.
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human rights. Clashes can lead to extremism, terrorism and destruction of the state, and create opportu-
nities for organized crime. Regional insecurity can spur demand for WMD. Sometimes, the most practical
way to keep pace with often unpredictable new threats may be solving old problems with regional conflicts.?

The failure of states - Poor administration - corruption, abuse of power, weak institutions and lack of
accountability - and civil strife review states inside. In some cases, it led to the undermining of state institu-
tions. The most current examples are Somalia, Liberia and Afghanistan under the Taliban. Violation of the
order and the failure of states, can be associated with obvious threats, such as organized crime or terrorism.
The failure of states is a disturbing phenomenon that undermines global governance and contribute to
regional instability.

Intelligence activities implemented by intelligence organizations through illegal and covert action, is a
real threat to the security of the country. It is accomplished by weakening the political, economic and secu-
rity capacities and through the influence of the direction and dynamics of social processes, contrary to the
national interest. The combination of traditional intelligence methods by means of sophisticated features,
makes the discovery of its action.

Organized crime in character, is a serious threat to global security and the development of society and
the state, and especially reflected in the illicit trafficking of drugs, human trafficking and illegal migration,
as well as economic - financial sphere, the proliferation of conventional weapons and the possibility of pro-
liferation of weapons of mass destruction. Europe represents a target of organized crime, organized crime
but often exceeds the external borders of the EU. Criminal activities are often associated with undeveloped,
failed states, and with failed states. Especially emphasized the link to organized crime and terrorism failed
states.

Corruption threatens the fundamental values of society and leads to a decline in confidence in state
institutions, hindering the implementation of essential reforms, slowing down the process of transition,
economic development, the influx of foreign investment and integration processes and to destabilize the
situation in the country and the region.

The problems of economic development, have the effect of a number of adverse social phenomena of
which the overall effect is an important factor in the transition process. High levels of unemployment and
poverty of most of the population, in the presence of large number of expelled and internally displaced per-
sons are potential hotbeds of serious social and political tensions that can produce a state of high risk. The
departure of the higher education staff from the country, caused by the inability of Adecco Employment
and work valuation, reduces the opportunities for faster economic recovery and any other country , relying
on their own resources.

The challenges related to natural resources especially water ( which in the coming years will be bur-
dened with global warming ) will create further unrest and migration movements in different parts of the
world.

Energy dependence is a special concern for Europe. Energy interdependence and the sensitivity of the
infrastructure for the production and transportation of energy, and the inevitable trend of depletion of
non-renewable sources of energy resources represents a real basis of threats to energy security and a real
challenge to stability and security in the region. Europe is the world’s largest importer of oil and gas. Today
imports provides about 50 % of energy consumption, while expected in 2030 to reach a level of 70 % . The
highest energy imports from the Persian Gulf, Russia and North Africa.’

Uneven economic and demographic development, which in the past was a strong source of crises, still
is a security risk in this region. The different levels of economic development in the individual regions,
together with their demographic characteristics, causes major migrations of people from underdeveloped
to developed regions; from areas with obvious overpopulation caused by demographic explosion to areas
with obvious appearance of depopulation. Demographic trends and migration, despite the social problems
and the growth of crime can lead to increased instability and occurrence of risks and threats to security.

The unresolved status and avoid the difficult position, exiled and internally displaced persons, the slow
realization of their return and no guarantee of a safe existence, as well as failure to resolve the fate of the
missing from this region, a potential source of instability in the region.

Unfinished process of demarcation among the states of the former Yugoslavia is a potential source of
conflict and impedes the establishment of full cooperation among the states. Every attempted inadequately
address the issue of the rights and protection of national minorities in the countries in the region can be a
significant source of instability.

5 European Security Strategy — A Secure Europe in a Better World, Internet, 11/06/2004, http://www.iue.eu.int/cms3_fo/showpage.
asp?id=391&lang=en.
6 European Security Strategy — A Secure Europe in a Better World, Internet, 11/06/2004, http://www.iue.eu.int/cms3_fo/showpage.
asp?id=391&lang=en.
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Uncontrolled spending of natural resources and endangering the environment reaches serious propor-
tions. It primarily refers to the excessive exploitation of forests, not controlled with available energy poten-
tial, arable land and sources of drinking water, air pollution, water flows and soil and uncontrolled disposal.
Besides irreplaceable material damages, such actions cause adverse changes in the macro and micro climate
and seriously endanger the rights of people living in healthy environment.

The consequences of natural disasters and technical and technological accidents, and endangering the
environment and health of citizens for radiological, chemical and biological contamination, permanent
security risks for the country, its population and material goods. Significant risk represent technological
accidents in which the effects of actions of hazardous materials can tackle not only the territory of the
Republic of Macedonia and neighboring countries. Environment further endanger the objects with a high
degree of risk in the region, as well as economic facilities with technology that does not meet international
environmental standards.

The dangers associated with the emergence and spread of infectious diseases in humans and diseases in
animals represent a security risk that may be more pronounced.

Drug addiction, as expressed by a social problem, and the character gets a security problem and affects
the growth of the number of serious crimes.

Destructive behavior of certain religious sects and cults of families and society are becoming more pro-
nounced problems and receive character of significant security risk.

The trend of increased use of Information and Communications Technologist sent to constantly in-
crease the risks of high-tech crime and violation of information and telecommunication systems. The risk
in this regard there is a threat from the outside, but Potential data for citizens and legal persons.

Climate change globally, particularly global warming negatively reflects changes in ecosystems and
leads to disturbances in agricultural production in the area of the Republic of Macedonia, which could have
implications on its overall security and economic stability.

There are also other risks and threats to security, with more or less likely to manifest and recognition,
such as abuse of new technologies and scientific achievements in the field of information technology, genet-
ic engineering, medicine, meteorology and other sciences. The specificity of these security challenges, risks
and hazards is reduced opportunity for their timely detection and preventive action. Challenges, risks and
threats to security at the global, regional and national level continuously multiply and change the nature,
intensity and forms of manifestation.

Nuclear activities in North Korea, nuclear risks in South Asia, and proliferation in the Middle East
is cause for concern in Europe. Terrorists and criminals are now able to act in the world; their activities
in Central and Southeast Asia, can be a threat to European countries or their citizens. Meanwhile, global
communication strengthen awareness in Europe of regional conflicts or humanitarian tragedies in any part
of the world.

The content, scope and likelihood of manifestation of the challenges, risks and threats to the security of
the Republic of Macedonia, directly affect the definition of national security policy and the construction of
the adequacy of the system of national security.

Schematic representation of threats - 2003 - 2008

. European Security Strategy Report on Implementation
Threats Perception of threats (2003) (2008)
This tendency is still present, but the
First on the list of perception of threat is established con-
International | threats in 2003, and Also the tendency that nection with organized crime. Special
terrorism the second on the “Europe represents meta importance has the strategy for com-
list in 2008 base and terrorist actions” | bating terrorism in the EU. In the fight
against terrorism, the EU will respect
human rights and international law.
Despite global efforts The risk of proliferation is increased.
Fight against aimed at its reduction, the Although Libya gave up developing nu-
the prolifera- . threat of proliferation was clear program, Iran and North Korea,
tion of weap. | Secondon thelist | o oo L ally the | Put you need to gain the confidence of
ons of masz in 2003, and first on reatest” Wafne d abotz’t the the international community”. Special,
d - the list in 2008 greatest. ; and it seems even greater problem rep-
estruction possibility of starting a new 1 2
« « o5 resents the possibility for development
(WMD) arms race “ especially in £ dirty bombs” (which will :
the Middle East. of * dirty bombs” (which will contain
biological WMD).
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New threats
Cyber - crime ( security)
Modern economies depend on critical
infrastructure - traffic flow of infor-
. e As the two most problem- ]
Third threat list in atic potential regional con- | Mation and energy supply. All of them
Regional con- | 2003 and the change ﬂictgare evaluaf’e d conflict | 2re vulnerable and become the target
flicts is from a reportin |. ; . of criminal acts committed by the use
in Kashmir and the conflict »
2008. . of the Internet”. Strategy for Develop-
on the Korean Peninsula. : i
ment of the Information Society” is not
enough: it is recognized as a compre-
hensive approach should be developed
within the EU.
Defined as “bad man-
agement” and includes Energy security
corruption, abuse of power, | or energy dependence is treated as the
Fourth threat list the existence of weak biggest threat to the economic develop-
in 2003. the change | iDstitutions and lack of ment of the EU”. Up to 2030, 75 % of
Failed states is from a report ign accountability. Recognized | the oil and gas needed for the economy
p in Afghanistan (under the | of the EU member states will have to
2008. . . . . -
Taliban regime) Somalia | be imported. Energy will come from a
and Liberia, and is the | limited number of countries, including
source of terrorism and some security will be endangered
organized crime.
Emphasized the external I _ Climate Change .
] . . t provides prevention of conflicts
. I dimension of organized . . :
Oreanized Fifth threat list in crime or cross-border caused by natural disasters, disruption
82 2003, change the S of the environment and competition for
crime : trafficking in drugs, wom-
report in 2008. ; : resources. EU calls on other actors of
en, illegal migrants and ; .
cooperation, particularly the UN and
weapons. . e
regional organizations.

SECURITY AND DEFENSE SYSTEM
OF THE REPUBLIC OF MACEDONIA IN THE GLOBALIZATION

The Republic of Macedonia sees its future integrated into NATO and the EU. Peace and stability are
the basis for sustainable development, globalization and integration are imperative to the modern world.
In this respect, European integration is the best alternative for the future of the Republic of Macedonia and
the Balkans, NATO and the EU is our strategic priority. Macedonia is aware of the impact of global strategic
changes” and irrationality and lack of efficiency of an isolated system security. Defensive systems to small
and insufficiently powerful economic countries becomes even more sensitive to global change. Because
Macedonia is even more committed to building a system of mutual values and participation in cooperative
activities and forms of collective security systems with the ultimate goal - membership in NATO and the
EU.

Macedonia faces no direct conventional threat to its national security, but such threats should not be
excluded or be ignored in this regard, the Republic of Macedonia will remain cautious and ready to face the
threats to its national security and will continuously monitor global trends and opportunities for develop-
ment of the necessary defense and security capabilities and capacities.

The defense system of the Republic of Macedonia is completely ready to assume the responsibilities
and obligations arising from membership in NATO, including the long-term contribution to regional and
Euro-Atlantic security and stability.

In support of national security, the defense system of the Republic of Macedonia is trained to support
and fulfill the following strategic missions:

o defense and protection of the territorial integrity and independence of the Republic of Macedonia;

« Participation in the collective defense of NATO;

« contribution to operations in a wide range of missions of the UN, NATO and the EU;

« protect the broader interests of the Republic of Macedonia.

National security objectives of the Republic of Macedonia require effective organization of the national

security system and represent a practical basis for inter-institutional coordination and joint actions. The
development and maintenance of the national defense system as an instrument of national security policy

7 White Paper on defense - Ministry of defense - Republic of Macedonia, Skopje, September 2012, p. 26
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is a continuous obligation of all state institutions. To this end, government continually enhance capacities
and capabilities:
— Development and implementation of effective tools and methods for collecting data and information
vital to the security, quality expert analysis of the security environment and effective international
cooperation;

— Compatibility of national defense capabilities in accordance with NATO and EU standards;

— Running a comprehensive foreign policy on implementation of national interests and objectives in
accordance with international legal standards, building and strengthening of multilateral and bilat-
eral relations with international actors;

— Dealing with transnational organized crime in all its forms, terrorism and corruption;

— Participation in international operations to preserve world peace and security led by the UN, NATO
and the EU;

— Keeping an active neighborhood policy and participation in promoting regional cooperation.

Democratic change in SEE countries and the support of NATO and the EU} have increased influence
in the Euro-Atlantic integration processes. These positive changes create contemporary political and secu-
rity landscape of the Western Balkans where peace, cooperation, economic and democratic development
between countries visibly improve and contribute to the progress of the entire region, as well as the progress
of the Republic of Macedonia. The region, which includes our country is still fraught with unresolved issues
and faces complex security risks.

Membership in NATO and the EU is a strong motivating factor for comprehensive national security
reforms in the country. Macedonia is completely ready to assume the obligations and responsibilities as
a member of NATO and starting accession negotiations for EU membership. Seen from the perspective
of the Republic of Macedonia, NATO is a key pillar of contemporary Euro-Atlantic security architecture,
while the EU is seen as a major driving force for democratic, economic and social development of the whole
European continent. When all the countries of this region will be integrated into the Euro-Atlantic family
can speak of a united Europe, free and democratic community of states.

— Issues of safety and security challenges especially in the period when Macedonia and upcoming re-
form process of the security system and become part of Euro-Atlantic integration, (security system
integration of Macedonia, NATO integration as an indicator of the degree of acceptance of Euro-At-
lantic values and standards);

— Analyze and evaluate the experiences of the strategic partnership with the United States;

— Analyze and evaluate the challenges of a dispute over the name dispute with southern neighbor, the
need of re-reading of history, the existence of language, canonical problems with the northern neigh-
bor and host conditions that require thinking and building strategies of action of public authorities;

— The processes of globalization and the challenges of RM;

— The reform and restructuring of the security sector in Macedonia through perspectives of the Atlantic
and European integration processes (clearly expressed will and energy of dedicated institutions RM
to implement reforms in the spirit of Euro-Atlantic values and standards);

— Security and dealing with crime;
— Participation in peacekeeping missions, dealing with conflict through diplomatic channels;

Europe and security (Europe today faces security threats and challenges). European need to take re-
sponsibility for global security and in building a better world (Previous decad, European troops were de-
ployed overseas in remote locations in Afghanistan, East Timor Democratic Republic of Cong. The grow-
ing interest of European harmony and the strengthening of mutual solidarity within the European Union,
makes a credible and effective actor) .

— postcold war environment is marked by greater openness of borders which are inextricably linked
internal and external aspects of security . The development of technology, trade and investment
and the spread of democracy have brought freedom and prosperity to many people. These devel-
opments open space for non-state groups to play a role in international relations. Furthermore this
increase European dependence and thus vulnerability - one interconnected infrastructure in the
field of transport, energy, information technology etc.

The progress achieved in the implementation of the Common Foreign and Security Policy and the
inclusion of European defense force in resolving security problems suggest everything more significant role
in the EU the hramonization relations and interests of the European countries and taking part on shared
responsibility in creating European and global security. Countries in the region of Southeast Europe accept

8 White Paper on defense - Ministry of defense - Republic of Macedonia, Skopje, September 2012, p. 25th
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the promotion of values such as democracy, economic and social stability and security. In accordance with
these determinations, they are commiitted to dialogue, which reduces the possibility of outbreak of conflict
and positively affect the security environment. The promotion of regional security to a greater extent based
on cooperation and joint and concerted action in the field of security, politics and the economy and other
areas aimed at preserving stability and warning of crises in this region. Inherited problems in the past, the
historical contradictions and consequences of conflicts between peoples and countries of Southeastern Eu-
rope, and particularly in the Balkans in recent history and today affect the security situation in the region.
Geostrategic position of Southeast Europe, which pass through the energy and communication routes link-
ing the developed countries in Europe, the Caucasus, the Caspian pool, the Middle East and the Mediterra-
nean, significant and direct impact on the security situation of the countries of the European continent. The
clash of interests among states in the use of transit routes and availability of resources can lead to a regional
crisis and jeopardizing the security and stability of Southeast Europe. The risks of outbreak of war and other
armed conflicts in Southeastern Europe, thoug are reduced but not eliminated. Separatist aspirations in
the region are a real threat to its security. Terrorism and the expansion of organized crime, corruption, traf-
ficking in narcotics and weapons, and human trafficking, significantly jeopardize the security situation in
Southeast Europe. Inadequate resolution of return escaped expelled and internally displaced persons on the
territory of the former Yugoslavia and their unsatisfactory social status, make the security situation in the
region even more complex. The security situation in the region is characterized by a pronounced national,
religious and political extremism and destruction of cultural heritage, in addition to the existing economic
and social problems and insufficiently developed state institutions, complicates the process of rapid and
successful democratic transition countries in the region. Relations between the countries in the region are
also burdened with the refugees return and restitution of their property and border issues, and specific
problems arising from inadequate integration of certain minority communities and groups in the wider
social environment. Because this is difficult and the integration of this region into the European and other
international security structures, which increases the danger of renewed crises and armed conflicts. In such
conditions, continuity of support and international military and security presence with UN mandate in the
region can contribute to the stabilization of the situation and to prevent the occurrence of conflicts and their
transformation into a clash of broad scale. Due to the complex nature of security in the region, the countries
of Southeast Europe are increasingly made it to the joint efforts we suppress negative processes that threaten
their security. With the construction of joint mechanisms for prevention of risk and threats and crisis man-
agement, are realized assumptions for rapid democratic transition countries in the region, which generate
conditions for convergence and connection of all countries of the region to the EU.

CONCLUSION

The traditional concept of self-defense - the Cold War and its end was based on the threat of invasion.
With the new threats, the first line of defense will often be abroad.The new threats are dynamic, asym-
metric, transnational. The risks of proliferation are rising; left alone, terrorist networks have become more
dangerous. It points to the need , we should be ready to act before a crisis happens to tip. Despite massive
threats of the Cold War, none of the new threats is purely military nature, and none of the new threats
cannot be prevented by purely military means. Each of them requires a combination of funds. Proliferation
can be abolished with export control and control of the political, economic and other pressures that form
the basis of this problem. For suppression of terrorism is necessary combination of intelligence, police, ju-
dicial, military and other means. In countries that failed, it can take military means to establish order, while
aid funds are needed to respond to the immediate crisis. Regional conflicts require political solutions but
military assets and effective police methods may be needed in the post-conflict phase. Economic resources
are used for reconstruction, and civilian crisis management helps to restore civilian rule.

The European Union has the potential to be able to significantly contribute to the anger of the threats,
but also to help achieve the possibilities. Active and capable European Union would have an adequate im-
pact globally. This will contribute to an effective multilateral system, which will combine the capacity of
member states in NATO with those of the EU institutions. Further EU implemented numerous political,
diplomatic, military and civilian, trade and development activities. Also the EU is developing a strategic
policy that supports early, fast and need the strong military intervention. Transnational and asymmetric
nature of modern challenges, risks and threats to security, affect the fact that security is indivisible, and it
was obvious that no country is able to independently solve increasingly complex problems of preserving
and strengthening national security. Therefore, security in modern conditions is increasingly perceived
globally, while national security is significantly related to the security situation in the near and distant sur-
roundings. The answer to the transnational profiled asymmetric threats, lies in the integration of national
security systems, the strengthening of multilateral forums and collective security system of international
security, as key factors in ensuring peace, stability and democratic development of countries in the modern
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world. In such circumstances, the need to strengthen the cooperative approach to the preservation and
promotion of security based on cooperation and pooling of national security capacities of states. T h e
threats described in the paper represent common threats on contemporary security, and it an international
cooperation is necessary. We must accomplish our goals through multilateral cooperation in international
organizations and through partnerships with key actors. Transatlantic relationship is irreplaceable. Acting
together, the EU and the US can create an extraordinary force in the service of good in the world. Macedo-
nia contributes to global peace through participation in international peacekeeping missions (participates
in ISAF (Afghanistan), Althea (Bosnia and Herzegovina), KFOR (Kosovo) and UNIFIL (Lebanon). There
is also an initiative to establish a Regional Center peace, in order to promote best practices for democratic
values and peace initiatives for stability and prosperity.
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Abstract: Part of the efforts to control terrorism and get more support in dealing with other important
security challenges is a project that originated at the Police Academy in Bratislava at the beginning of this
decade under the name “Centre of Excellence security research”. The project centres focused on research
in the field of safety and security of society and were oriented on forensic issues and purposely built for a
multidisciplinary work, synergistically acting within the field of research no. 23 - Security services, with
a focus on protecting against terrorism, the use of narcotic drugs, psychotropic, and abuse of illegal sub-
stances and their precursors, as well as research on biological methods, identification of documents and
valuables protection against counterfeiting and development of resources to work on the crime scene. Some
results of this project can now be presented as a partial fulfilment of project objectives. A special place is
just 3.3 Activity “Research and development of new techniques in the detection of small quantities mate-
rials and detection of traces and people.” Its specificity is in the cross-cutting targets and focus, its object
and subject in a multidisciplinary activities and multi segmented in tasks. Last, but not least, link between
criminalistics, police science and criminology, along with testing and application of the results of several
activities. This is the content of this study, which is the result of the project implementation: “Centre of
Excellence security research” code ITMS: 26240120034 supported by the Research & Development Opera-
tional Programme funded by the ERDF).

Keywords: security research, criminalistics and forensic research, research project, research results, ille-
gal substances, biological methods, identification documents, work on the crime scene.

INTRODUCTION

With the increase in the area of availability of information, especially through information networks
which have been frequently and intensively controlled, the development and production of new or known
dangerous, controlled and prohibited substances and compounds has also extended. This is most con-
cerned in the Internet field. This sector includes a number of interesting species, particularly explosives,
narcotics, psychotropic and addictive substances and their precursors. The consequences of this global
trend are also reflected in Slovakia. Some analyzes show, that there are in the context of terrorism. The aim
of the state and its institutions is a timely response to this situation and the achievement not to allow the
security situation to increases the amount of these substances on the black and shadow markets beyond a
manageable level, or the effort when following the detection of new trends, analysis and preparation for
their control. *

In the Slovak Republic, but not only limited to Slovakia, as reflection of such a need various research
centres, departments and teams, and especially in the sphere of higher education arose. It turns out that it is
absolutely necessary to create a specialized multidisciplinary teams which will primarily investigate, detect
and possibly predict the directions of the development of materials and technologies that deliver safety risks
at different levels, not only on the territory of the Slovak Republic.

Part of the efforts to control terrorism and get more support in dealing with other important security
challenges is a project that originated at the Police Academy in Bratislava (APZ) at the beginning of this
decade under the name “Centre of Excellence security research”. The project centres focused on research
in the field of safety and security of society and were oriented on forensic issues and purposely built for a
multidisciplinary work, synergistically acting within the field of research no. 23 - Security services, with a
focus on protection population against terrorism, people against use of narcotic drugs, psychotropic, habit
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forming substances and prohibited substances and their precursors * and to research on biological methods
of identification®, protect documents and valuables against counterfeiting and development of funds for
work on the crime scene ¢”.

Some results of this project can be already presented as the fulfillment of project objectives. This is the
content of this study, which is the result of the project implementation: Centre of Excellence security re-
search code ITMS: 26240120034 supported by the Research & Development Operational Program funded
by the ERDE

CONTENT AND PERSONAL ANALYSIS OF THE PROJECT
OF THE CENTRE OF EXCELLENCE SECURITY RESEARCH
AND ITS POSSIBILITIES

Project advised by the Academy of Police Forces in Bratislava, which allowed such ,,Security research
center of excellence” — CEBV to be created, was fully funded by the European Structural Funds through the
Agency for European Union structural funds and thus saved money that would otherwise be spent on such
activities by Ministry of Interior of the Slovak Republic in the total amount of 3 969 854 €.

This project created excellent multidisciplinary scientific research body, which is now equipped with
devices that allow a top level identification and analysis of particular chemical composition of unknown
substances even in small quantities.

There are teachers, researchers and PhD graduates from Police Force Academy in Bratislava, Pharma-
ceutical Faculty, Comenius University and partners - Faculty of Chemical and Food Technology, Slovak
University of Technology in Bratislava involved in the Centre, focusing mainly on research of unknown
chemicals. The Centre is fully involved in partnership with as part of the Ministry of Interior of the Slovak
Republic known under name: Institute of Forensic Science Police Force (hereinafter KEU PZ).

This cooperation between organizations has not only the potential of research and development as well
as application of the results. It is clear and it is happening already, that after the completion of the project, all
positive results will not only be useful for both regional and sub regional levels in daily practice (including
eg. Transport, medicine, ICT, and so on.) &

At the same time, thanks to the power of initiating this project, efforts are made to continue the cut-
ting-edge research at all four sites in the priority area no. 9 Security, with emphasis on the fight against nar-
cotics and psychotropic substances as well as doping and other banned and abusive substances, detection
and identification of energy compounds and their residues®, detection and identification of compounds
used in counterfeiting documents ', detection of people and things that threaten the security of the Internet
and digital communication, identification of persons on the basis of the minimum area of fingerprints *,

4 PECHOVA,I - VALENTOVA, J. - HORAKOVA, R. - DEVINSKY, E 2011. Stereoselective LC/MS method for analysis of metha-
don and its metabolite EDDP in serum. In 40" conference drugs synthesis and analysis. Brno, 2011, HORAKOVA, R. - PECHOVA,
L. - VALENTOVA, J. - DEVINSKY, E 2011. Enantioseparation of synephrine and octopamine by thin-layer chromatography. In 40
conference drugs synthesis and analysis. Brno, 2011.

5 CHROMA, A. - SVIEZENA, B. - HOJSIK, D. 2010. mRNA profilizicia — nova vyzva pre identifikiciu forenznej stopy. In 14.
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but also in other areas of detection and proof of criminal activity ‘2 The continuation suggests a very close
cooperation between the four participating workplaces, for example as creating specialized teams for solv-
ing specific safety problems * under the defined objectives of the project, which is currently expanding its
actual task. The assumption is, of course, not only the dissemination of results, concepts of project** and
internationalization of subsequent sustainability of projects for at least further than 5 years. Part of dissem-
ination activities is the exploitation of research in the doctoral partner projects, but also by autonomous
users - for example, from Serbia, the Czech Republic and other countries.

The current status of KEU PZ in the performance years of the project is to provide (and it already pro-
vides) guidance and professional supervision, to deliver unique research materials and validate methodo-
logies in the police and other practice. Universities provide human resources', are starting and developing
research methods of developing new methodologies ‘¢ in four basic areas of research. From the results of
measurements and observations a complementary technical support of this research and other technical
databases, etalons, comparison of analysis databases 7 should be efficiently created. The results of the re-
search activity is partially used ® and the certainly also will be used more in educational activities such as
running courses, seminars and workshops, including the International Conference as realized these days.
Proven methodology, processes and created databases are already implemented in criminalistics practice”.
First of all, KEU PZ will introduce in all expert activities specified outputs, thus ensuring the shortest way
to transfer of science into practice. Similarly, not only the methodology®, but also some modern technical
equipment is even now distributed through academic teaching at the Academy of PZ in Bratislava and also
through dissertations at the academy and the other two cooperating university partners and workplaces.

Research and the theoretical scientific assembly and cooperation between partners’ guarantee the nec-
essary scientific and professional level of project results, as well as the sustainability of research and results.
Personnel assembly leaders’ individual research project tasks and their prior experiences create opportuni-
ties for involvement in the project in larger amount of foreign researchers and the workplaces. This is at the
same time one of the objectives for sustainability and hence its success.

Omitting already inactive researchers, which of course we thank for their contribution, we present the
opportunity for possible involvement in the orientation of the 4 basic research objectives of the responsible
senior researchers in the various activities:

Professor RNDr. Ferdinand Devinsky, DrSc. - Comenius University Bratislava - coordination of activ-
ities, focusing on the role of 1.1 - target research - Detection, analysis and the determination of minimum
quantities of narcotic drugs and the psychotropic substances and the their precursors.

Associate professor PharmDr. Jindra Valentova, PhD. - Comenius University Bratislava - coordination
of activities, focusing on task 1.2 - Target Research - Identification of drugs and their use in terms of their
chiral characteristics and the stereo specificity metabolism and the effect.

Associate professor Ing. Ladislav Stibranyi, CSc. - Slovak University of Technology in Bratislava - coor-
dination of activities with a focus on task-2.2 Research and development of methods for the detection and
analysis of energy substances in connection with possible terrorist attacks and 3.3 Research and develop-
ment of new techniques in the detection micro materials and detection of traces and people.
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Oligo-Array CGH in a Patient with Autism. In Varia - moderovand diskusia pri plagétoch.

15 MARAK, P. 2012. Automatizované spracovanie charakteristickych vlastnosti odtlackov prstov. Diplomova préca. Bratislava: Slov-
enska technicka univerzita, 2012,

16 SVIEZENA, B. - CHROMA, A. Skryté aspekty analyzy DNA - hranice nasich moznosti. 2010 In Forenzna genetika.

17 CHROMA, A. - SVIEZENA, B. - LOHA]J, R. 2011. Allele frequencies and population data for the new European standard set
(ESS) loci and SE33 locus in the opulation of Slovak Republic. In 10* International symposium on forensic sciences - programe.
Bratislava, 2011, podobne CHROMA, A. - SVIEZENA, B. - HRIBIKOVA, K. - ZATKALIKOVA, L. - TURANSKA, M. 2011. Body
fluid identification based on tissue-specific mRNA expression. In 10* International symposium on forensic sciences — programe.
Bratislava, 2011.

18 JURKOVICOVA, M. - MATTOSOVA, S. - LUKACOVA, L. - PETROVIC, R. - CHANDOGA, J. 2010. Geneticky podmienené
poruchy metabolizmu bilirubinu. In 14. celostétni konference DNA diagnostiky. Brno: MEDIREX GROUP ACADEMY, 2010.

19 DOBOS, J. 2011. Can a trasological stain (earmark) be suitable for a DNA analysis as well? In 10* International symposium on
forensic sciences — programe. Bratislava, 2011, LEHOCKY, I. - KRUPSKY, M. 2011. From the establishment of DNA database in
Slovakia tothe implementation of the Priiminformation exchange. In 10* International symposium on forensic sciences - programe.
Bratislava, 2011.

20 SVIEZENA, B.- CHROMA, A. - SOMORCIK, J. - JELENCIAK, V. 2011. Likelihood of reality - the reality of probability. Story of
the corpse of unknown identity with an unclear outcome. In Folia Societatis Medicinae Legalis Slovacae 2/2011. Bratislava: Slovenska
stiidno-lekdrska spolo¢nost Slovenskej lekdrskej spolo¢nosti, 2011.
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Ing. Peter Simoni¢ - KEU PZ - coordination of activities and targeted research focusing on the task 2.1
research and development of methods of detection and analysis of energy substances in connection with
possible terrorist attacks.

Associate professor JUDr. Jozef Meteriko, PhD. — A PZ - coordination of activities, focusing on the task
3.1 -Development and research on microscopic examination of fingerprint traces and task 3.3 - targeted
research and development of new techniques in the detection micro materials and detection of traces and
individuals, focusing on scents, digital traces and investigation of human voice, including criminology and
other social effects in the study areas.

RNDr. Barbara Sviezena, PhD. - KEU PZ - coordination of activities, focuses on task 3.2 - Target re-
search for identifying biological material of human origin.

Associate professor JUDr. Jan Hejda, PhD. —represented by A PZ - the only one of foreign researcher
with the task of managing project and coordination of activities, focusing on task 3.3 - targeted research -
scents, digital traces and exploring the human voice, including criminology and other social effects in the
study areas. **

Mgr. Adriana Jabconové - KEU PZ - target research focusing on the task 4.1 Research and development
in the field of microanalysis of materials and protective elements used for documents, valuables and papers
of the Slovak Republic.

For project management is responsible JUDr. Iveta Cvopova staff Science Department Police Academy
in Bratislava - the applicant’s project.

Of course staffing matrix project is much wider and in the project is, or has been involved more than
65 researchers, scientists and engineers, 10 support staff and professional staff, including management
and economics of the project. Direct research support and the project implementation or implementation
knowledge is in addition of more than 20 other researchers.

TEMPORAL ANALYSIS AND CURRENT STATUS OF PROJECT TASKS
OF THE CENTRE OF EXCELLENCE SECURITY RESEARCH
AND ITS POSSIBILITIES

The project started in September 2010. Its duration has been prolonged with the consent of the agency
into February 2015, that is to say almost five years and its subsequent evaluation and dissemination of re-
sults will take at least another five years after its completion.

The current status of the evaluation of the objectives and the project was carried out during the conclu-
sion and the project, pointing to the different specific objectives intermediate results which justify its prior
expectation that the project will be completed successfully and its potential is transferred to a follow-up
researches and development activities.

In the last audit in September 2014 it was stated that:

Aim of the project - A unique multidisciplinary centers focused on research at area 23 - Security servic-
es which benefit mainly to protect the people and the fight against terrorism has been fulfilled. Measurable
outcome indicators are filled in accordance with the implementation of the project and the project itself is
now successfully finalized. The specific targets are presented in the ongoing project activities, and by enter-
ing the layout of the project.

Specific objective No.1
Activity 1.1.

Methods have been developed for trace analysis of new abuse of narcotic drugs and psychotropic sub-
stances, in particular from the group of stimulants, cathinones and synthetic cannabinoids. Methods have
been validated and applied to the analysis of the forensic samples. At the same time there are compiled
databases of mass spectra of new designer drugs.

21 METENKO, M. 2012. Prieniky do IS. In Internet, Competiteveness and Organizational Security. Zlin: Univerzita ToméSe Bati,
2012, METENKO, J. - BACIGAL, I. - BENEDEKOVA, D. 2012. Zneuzitie umelej inteligencie z pohladu kriminalistického a trest-
no-pravneho. In Internet, Competiteveness and Organizational Security. Zlin: Univerzita Tomase Bati, 2012.

22 DEVINSKY, E - VALENTOVA, J. - FUKNOVA, M. - SVIEZENA, B. - ]ANKOVICOVA K. 2012. Centrum excelentnosti bez-

pecnostného vyskumu: Designérske Drogy. In EXPERT elektronicky magazin KEU PZ. Bratislava: MAGAZINE EDITORS, 2012,

VALENTOVA, J. - DEVINSKY, E - KRAJNIK, V. 2012. Syntetické kanabinoidy ako dizajnérske drogy. In EXPERT elektronicky
magazin KEU PZ. Bratislava: MAGAZINE EDITORS, 2012.
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Activity 1.2
Advanced analysis was introduced to determine the enantiomers of chiral addictive compounds ** and

to determine the enantiomeric composition of substances of drugs and their metabolites in biological ma-
terials.

Objectives of the activity 1.1 and 1.2. are fulfilled as planned. The delay from the original timetable was
presented in some cases due to slowness of public procurement of materials and equipment.

Within the managed activities the Treaty on joint research projects presented in the ,.field of research
synthetic psychoactive compounds® with the Faculty of Pharmacy Veterinary and Pharmaceutical Sciences
university in Brno.

Specific objective No.3
Activity 4.1.

The project objectives have been fulfilled in accordance with the schedule. After identification, classi-
fication and categorization of documents, they were subjected to a detailed analysis of the materials and
printing techniques applied protective elements in a comprehensive sense constitute to a technical doc-
ument protection. Research performance was performed on two types of security paper, with higher and
lower levels of protection. The results obtained are valuable basis for determining a direction of trends in
security paper in Slovak republic. **

Specific objective No.4
Activity 2.1.

Under activity 2.1 we have labeled the examination of special ammunition firing under various condi-
tions and identified different incidence of marker element of GSR converter depending on its location in
the hub. That gives a closer look at the production and dissemination of GSR converter and can also help
in choosing the appropriate ammunition for the armed forces. * It also has acknowledged the benefits of
ammunition, such as its unique identification at the crime scene and the easier answering questions of the
type: who shot whom, with which weapon, from what distance and direction and with what ammunition.
That can also facilitate clarification of ammunition escape from the police. %

Activity 2.2

Within the activity 2.2 a specialized facility was built for instrumentation of technicians for fireworks
and other dangerous substances. We have analysed samples of explosives on instruments in order to devel-
op the design methodology of samples of industrial and domestic explosives analysis micro impurities. De-
velop the special preconcentration technique for the analysis of movement flavouring spirits, which should
allow for the analysis of trace composition identity of the manufacturer’s spirits and made the unique device
for testing thermal stability of domestic explosives, in particular triperoxiacetone. It prepares the equipment
for the concentration of scents with a potential range of instrumentation for the evaluation and identifica-
tion of the originator. A special device was created, enabling the laboratory testing of selected materials and
energy analysis of detonation fumes. The partial results of the project were presented at the second World
Conference in Singapore - November 2014. Estimated objectives are being met and continuous research
was extended to trace the analysis of spirits, which could be used in the control of these products by customs
officers. By the end of the project, we plan to develop the technique to be used as preparative liquid chroma-
tography on a pre-cleaning and for concentration of samples analysed for trace elements.

Specific objective No.2
Activity 3.1, 3.2, 3.3.

In the context of research on microscopic examination of fingerprint traces  (Activity 3.1), the frequen-
cy and occurrence of different types of second-level details of papillary terrain fingerprints and palm * were

23 VALENTOVA, J. - DEVINSKY, E 2012. ZneuZivané lie¢ivé a psychoaktivne ltky z pohladu chirality. In Farmaceuticky zbornik
5-6/2012. Bratislava: Slovenské zdravotnicka univerzita, 2012.

24 POVRAZNIKOVA, .- GALLIK, J. - MAJOVA, V. - KIRSCHNEROVA, S. - VIZAROVA, K. 2013. Vyuzitie FT-IR spektrélnej
analyzy grafickych kanceldrskych papierov pre tcely kriminalistického skiimania dokumentov. In XVII. Medzindrodni konference Pa-
pir a celuléza 2013. Tribun, 2013. ISBN 978-80-263-0397-8, BELANYOVA, E. - REHAKOVA, M. — CEPPAN, M. - JABCONOVA, A.
2013. The study of modern eriting means on documents with spectroscopic methods. In XI" Symposium on Graphic Arts. Pardubice:
University of Pardubice.

25 POLOVKOVA, J. - SZEGENYL, I. - SIMONIC, M. 2014. Ndboje kalibru 9 mm Luger uréené pre ozbrojené zlozky a ich krimina-
listicka identifikacia. In Policajnd tedria a prax. ISSN 1335-1370, 2014, ro¢. 22, ¢.2, 5. 164-173.

26 PALOVOVKOVA, J. - SIMONIC, M. - SZEGENYT, L. 2014. A study of gunshot residues from sintox ammunition with marking
substances, IALFS, 2014 Forensic Midlle East Congress, Dubaj.

27 NEMETHOVA Z. - SPANKOVA, M. - DESCIKOVA, Z. - METENKO, J. - MASNICOVA, S. - BENUS, R. - KRAMAROVA,
D. - HAMBALIK, A. - MARAK, P. 2012. V§voj a vyskum v oblasti m]kroskoplckeho skimania daktyloskopickych stop. In Krimina-
listika v praktickych prikladoch. Zbornik z VIIL. odborného semindra. Bratislava: KEU PZ, 2012.

28 KRAMAROVA, D. BENUS, R. MASNICOVA, S. - NEMETHOVA, Z. - SPANKOVA M. 2012. Dermatoglyfické mintcie slo-

venskej populacie pre kriminalisticka prax. In Slovenskd antropolégia (bulletin Slovenskej antropologickej spolocnosti pri SAV). ISSN
1336-5827, 2012, roc. 15, ¢. 12, s. 30-36.
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examined and the presence of triple-class details within the papillary field with the intention of drawing
up a methodology for their use in the qualitative examination of fingerprint traces to uniquely identify a
person was explored. The research was conducted on the known part of the population and partial results
were validated by statistical methods, frequently published and also included in the two theses (Kramarova,
2012; Marak, 2012). A data collection of palms on a broad sample of the population was examined.

As part of research aimed at identifying biological material of human origin (Activity 3.2), we have
focused on several areas. First of all, to verify the reproducibility profilaration mRNA fresh traces secured at
the crime scene using singleplex PCR and RNA quantitation. The second part was to create a set of specific
miRNAs for profilaretion miRNA, miRNA profilaration optimization using quantitative real-time PCR
and proposed a panel of miRNAs in fresh and mixed samples. There was also an analysis and accurate in-
terpretation of mixed traces within criminalistic biology for multiple use and subsequent implementation
of new-generation sequencing technology, which has demonstrated the ability to identify minor alleles
represented in the total sample in less than 0.1%.

All outlined, the milestones have been developed and the results reflected not only into the relevant
publications, but also into creation of three of theses (Hribikovd, 2012; Jurcisinové, 2013; Zizkovicova,
2014) ¥ and the three bachelor theses. Working group has managed to establish a cooperation with sev-
eral research centers (Comenius University - Department of Genetics, Department of Molecular Biology,
Institute of Biomedical Studies, company GENETON etc.). These results will be gradually introduced into
forensic practice. *

In research and development of new techniques in the detection of micro materials and detection
of traces and people (Activity 3.3), the possibility of introducing digital trace detection system, based on
the distribution of their properties *' has been studied, as well as the possibility of detecting a minimum
quantity characteristics to enable detection of people using digital traces *. The possibility of detection mi-
cro amounts of residues odor olfactory people were also examined. After starting the operation, the work
place at Slovak Technical University was subsequently realized as instrumental part of a comparation exam-
ination odorological traces olfaktronical. The research was conducted on the known part of the population
and results were validated by statistical methods.

Given the primary responsibility of the author and co-authors will pay little attention to just 3.3 activity.
Objective of the following terms: Research, development and education on the impact of new knowledge
about modern techniques for identification and detection of traces and persons with emphasis on the im-
pact on discipline: Criminalistic, Criminology, Security science of Protection of persons and property and
Crisis management, Civil protection. The development of new detection agent, and techniques were based
on chemical and spectroscopic aspects of interaction traces. It is a contribution to increasing the safety of
the Slovakia in Euro region.

The planned budget activity was very low: € 26,912.

Detailed description of activities demonstrates what we pay in particular: Study of changes in the crim-
inal environment as a result of the impact of current knowledge of new techniques in the identification and
detection of traces and those applied by law enforcement agencies. Prediction of possible retaliation (new)
Criminal action scenes in response to used new knowledge (Criminalistics methods) applied in the field
of new techniques in the identification and detection of traces and people. The application of chemical
knowledge and spectroscopic identification techniques in the reactions of trace amounts of contaminants
left on the scene.

At the end of the project, in the process of evaluation we state the following results Activities:

Research activity focused on changes in the criminal environment due to the effects of current knowl-
edge on the identification and detection of traces and people. The examination focused on the area of
digital traces and scents, as no examination of specific sectors in other activities and new drugs which were
examined in the activities of 1.1 and 1.2. The results were published in the studies referred to in this analysis.
Based on these studies were conducted in the surveyed industries predictive estimates based mainly on the
methods of historical analysis and analysis of available documents in the case of police work as well as qual-

29 KRAMAROVA, D. 2012. Analyza dermatoglyfickych mincii slovenskej populdcie pre forenzné ti¢ely. Diplomové préca. Bratisla-
va: Univerzita Komenského, 2012, HRIBIKOVA, K. 2012. Identifikicia druhu biologického materidlu v stope z miesta ¢inu analyzou
RNA. Diplomové praca. Bratislava: Univerzita Komenského, 2012.

30 SVIEZENA, B. - CHOMA, A. - ZIZKOVICOVA, P. 2014. SNP typing metodolégie vo forenznej genetike - pre a proti. In Policaj-
nd tedria a prax. ISSN 1335-1370, 2014, ro€. 22, ¢. 1, 5. 106 — 122.

31 METENKO,]. - METENKO, M. - HEJDA, J. 2013. Digital Trace criminalistics. In dani arcibalda rajsa, Archibald reiss day. Belgra-
de: Academy of criminalistic and police studies, 2013. ISBN 978-86-7020-190-3, s. 359-371.

METENKO, M. 2013. Police information systems in criminalistic. In dani arcibalda rajsa, Archibald reiss day. Belgrade: Academy of
criminalistic and police studies, 2013. ISBN 978-86-7020-190-3, s. 433 — 438.

32 MARCINOV, M. 2013. Vyhladévanie grafickych stiborov nie je jednoducha zéleZitost (Searching for graphic files is not esay). In
Kriminalistika v praktickych prikladoch. Bratislava: Kriminalisticko-experzizny ustav PZ, 2013.
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ifications and professional work undertaken by students of the Academy PZ. The results were presented in
the studies:

« METENKO, J. - METENKOVA, M. - SCHMIDT, R. 2011. Investigation activities at the scene. In Crimi-
nology practical examples. Proceedings of the VII. the workshop. Bratislava: Keu PZ 2011

« METENKQO, J. - HEJDA, J. 2012. Securing the crime scene investigation and Slovakia. In Criminology
practical examples. Proceedings of the VIIL. the workshop. Bratislava: Keu PZ, 2012

« METENKQO, J. - HEJDA, J., 2012. New and Old Drugs - Threats for Europe, In: Panorama of global
security environment 2012 / M. Majer, J. Ondrejcsdk, V. Tarasovic. - Bratislava Centre for European and
North Atlantic Affairs, 2012. - ISBN 978-80-971124-1-7. - S. 617-630.

« METENKQO, J. - HEJDA, J. 2013 New drugs - threats for Europe, In .: International Conference ,, ARCHI-
BALD REISS DAYSS Belgrade, 1-2 March 2013 THEMATIC CONFERENCE PROCEEDINGSOF
INTERNATIONAL SIGNIFICANCE, VOLUME 1I, ACADEMY OF AND CRIMINALISTIC Policy
Studies, Belgrade, 2013, 2013 Academy of Criminalistic and Police Studies, Belgrade, ISBN 978-86-7020-
190-3. ISBN 978-86-7020-260-3 S. 197-206. .....

Development of the activity was focused on methods of investigation and verification of digital traces,
options for control particularly the transmission and distribution phases of new drugs:

« METENKO, M. 2012. Intersections in IS. In Internet Competiteveness and Organizational Security. Zlin:
‘Tomas Bata University, 2012

« METENKQO, J. - Bacigdl, I. - Benedekovd, D. 2012. Abuse of artificial intelligence in terms of forensic and
criminal law. In Internet Competiteveness and Organizational Security. Zlin: Tomas Bata University,
2012

« METENKO, J. - METENKO, M. - HEJDA, J. 2013. Digital Trace criminalistics. In Rajsa tax Archibald,
Archibald Reiss day. Belgrade Academy of criminalistic and Policy Studies, 2013. ISBN 978-86-7020-
190-3, p. 359-371.

« METENKO, M. 2013. Police Information Systems in criminalistic. In Rajsa tax Archibald, Archibald
Reiss day. Belgrade Academy of Criminalistic and Policy Studies, 2013. ISBN 978-86-7020-190-3, p.
433-438.

« METENKO, M. 2014. Digital traces as subject in criminalistics. ISBN 978-966-2517-16-3, p. 102-113.

o MARCIN M. 2013. Searching graphics files is not a simple matter (Searching for graphic files is not easy).
In Criminology practical examples. Bratislava: forensic institute experzizny CA, 2013.

Was implemented the first phase of the development of new detection reagents and techniques based
on chemical and spectroscopic aspects of interaction traces focusing on traces by smell. Research verifying
the best media interacting scent in small quantities, this was initiated as a support for the continued ex-
ploration and development using technical and mechanical support for the acquired activities 2.1 and 2.2.
Research conducted primary distribution of suitable and less suitable matters, providing the subsequent
investigation.

The specific area for this activity was part about education on the impact of new knowledge about
modern techniques for identification and detection of traces and persons with emphasis on the impact
on above presented discipline. This objective activity was conducted by educational activities in academic
teaching and beyond. Very well organized seminar for doctoral studies in September 2013 in which lead-
ing project activities researchers presented lectures was very good and got around just beginning doctoral
students from the Academy in research. Research and survey activities were assessed eligibility by semester
work mainly from students in 2nd and 3rd year 1 (Bc) and 2nd (Mgr.) degree study, in Students Scientific
Activity work (SVOC) in 2012 - 2014. Besides academic teaching especially in functional studies of experts
from the Police Force, specialized customs authorities and the military:

« METENKO, J. - MASAROVA, M. 2011. Kompetezzentrum for Sicherheitsforschung. In MEPA Fach-
journal. Vienna: Druckerei of the Bundesministerium fiir Inneres 2011

In pursuit of this goal was realized by the objective to further improve safety in the Euro region Slova-
kia. As the results of the activities themselves and their presentation on domestic events, as well as foreign
presentations: MEPA - Central European Police College, Serbia, Ukraine, seminars Crime scene and inter-
national conferences.

Prospects for the development and exploitation of results 3.3 research activity we see in the next five
years, in addition to training in the upcoming bachelor study program Criminalistics and Criminology, and
particularly in three areas:

The results of the present activity will have an impact on the new knowledge from research and devel-

opment of new techniques in the identification and detection of traces a person in police practice. The basic
variant of the use activities result will be primarily the responsibility on the shoulders of the Department
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of Criminology and Forensic Sciences in cooperation with experts Forensic Institute as primary and main
verifier and main disseminator of this knowledge in police practice. Have ready projects available in Bank
projects: “Methods and techniques geographic information systems (GIS) for police activities - research,

>

development, testing” And “Examination methods of digital objects into Criminalistic’.....

A detailed description and analysis of other results of the project cannot be the content of this study. We
have tried to describe the main activities, their sponsors, however in the references and the bibliography
you can find interesting research material and also an opportunity to work and develop your own research
activities. The authors suggest that all in the study referred and leading researchers are and will be willing
to promote the transfer of results and their presentation, whether it comes as invitation or offer from an-
ywhere. Cooperation in downstream research is part of the responsibility of all participating researchers.

We note that, thanks to the possibilities that we have used for over last 4 years of performances at major
international criminalistics events - Reiss Days in Belgrade, we were successful in tulfilling the indicators
for the evaluation of the project. Our presentation related to the examination of digital traces, new drugs,
or oriented to examination of work problems at the crime scene were the result of this project. Thanks to
Scientific and Organizing Committee and Leadership Academy in Belgrade, for the opportunity and sup-
port you provided. We hope that cooperation will shift to a higher level also in the area of continuation of
research projects.

DISCUSSION

The project was already in phase of its planning highly efficient with low personnel costs of 4.5% and
a very high proportion of the distribution of new technologies into security research in Slovakia - at over
75%. It is now more than 95% of the instrument and technical basis available, despite the significant prob-
lems in the Slovak type of procurement. The main problem was mainly at the procurement of instrumenta-
tion equipment, which in our experience is excessive in its complexity, which is unprecedented in European
proportions. This proved to be one of the biggest challenges of the objectives of the project. Although the
project has already spent more than 85% of expected eligible costs it has already met the eligibility criteria.
These results are still being under inspection by rechecking already 2 times controlled procurements to
lower those costs even further. Any reasonable researcher in this case can see, that for the current research
in Slovakia it is not essential what the methods and results, equipment or technology is, but it is rather
oriented to the procurement process and the rechecking “until an error has been found, or rather two”
Probably no researcher can thus support research in an acceptable way.

Departments and teams of the project of Excellence currently represent relatively compact unit sets of
researchers that are able to implement relatively independent research and development activities with a
view to at least another five years at projects defined areas of security activities. The actual outputs realized
to date in the form of articles and studies, speeches at conferences, preparation and implementation of
research activities of PhD students, whose number has exceeded 50, and the number of other researchers
who already use the benefits of the project, demonstrates the successful progress towards a successful finali-
zation. Nevertheless, all researchers will welcome each cooperation activity and initiative for cooperation
at the presented research subject. Research teams allow qualified candidates to work on independent re-
search itself and also the distribution of the knowledge base for application in security activities of European
Union. In case, you would like find a suitable contact, please don't hesitate to contact directly researchers
responsible for individual field of research. The project with its parameters and outputs significantly helped
in the current accreditation process of the Police Force Academy at Bratislava, in meeting the expected pa-
rameters. We hope it will also contribute significantly to the successful accreditation of the applicant of the
project. We assume that on the basis of existing results that these results will be useful for also other partners
in their activities and assessments, at least at the accreditation of KEU PZ and partner universities.

The authors in this study, as members of the project research team of the Centre of Excellence of securi-
ty research, realised temporal and personnel analysis of the project Centre of Excellence of security research
and identify the sustainability according the current state of implementation of the objectives and tasks of
the project Centre of Excellence of security research. They concentrated on the potential and possibilities
to cooperate in the research itself and in the distribution of the knowledge base for application in security
activities other states of the European Union. Project offered cooperation for the interests of individual
researcher’s possible involvement for Slovak and foreign researchers. The study is the result of the project
implementation: Centrum excelentnosti bezpe¢nostného vyskumu, kod ITMS: 26240120034 supported by
the Research & Development Operational Programme funded by the ERDEF).
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CONTEMPORARY VIEWS ON NEW FORMS
OF TERRORISM IN THE XXI CENTURY
CASE OF WHITE WIDOWS

Mina Zirojevic'
Institute of Comparative Law, Belgrade

Abstract: In this paper, the authors examine the topic of suicide terrorists as the most radical form of
terrorism. On the example of suicide bombers, the reasons for resorting to terrorism were explained, as
well as the most optimal ways of eliminating or at least reducing this threat. The analyses often state that
the main motives of suicide bombers are rewards in heaven or economic benefit or family’s persuasion, but
we believe that this explanation is too simplistic. We will prove that the main motive is the lack of sense of
purpose in life, dehumanization of man, human activities, and different cultures. Special attention is paid to
explanation of the motives of “white widows"

Keywords: terrorism, social and economic motives, “white widows".

INTRODUCTION

Although jihad is seen as a holy war, its meaning is much broader and includes “primarily devoted na-
tionwide religious engagement in terms of affirmation and spread of Mohammedanism, which, however,
includes the violence, but also is not reducible only to violence”* Should we be led only by a narrower un-
derstanding and reduce Islamic terrorism only to a holy war against the unbelievers, many questions would
remain unanswered, because Islamic extremists as their enemies see not only the external enemies, but also
unbelievers in their ranks.?

After years of U.S. involvement in the war in Iraq, women are now playing a significant role in terrorist
attacks carried out by the insurgents. Iraq has a population of over 13 million women from which terrorist
organizations can recruit. Over the past two years the insurgent force has increasingly turned to this pool to
maintain strength. For example, in 2007 there were eight instances of a female suicide bombing in Iraq. As
of August 2008, 27 female suicide bombers gave their lives in support of the insurgency.* Between 1985 and
2006, over 220 female suicide attacks occurred which constitutes roughly 15% of the total suicide attacks
worldwide.®

TERRORISM IN THE MIDDLE EAST

Nowadays, the most famous Arab terrorist organizations operating in the name of Islam are Hezbollah
and Hamas. Given that there are many similarities between the two mentioned organizations, by com-
parative analysis, both of them will be examined in this paper. Hezbollah translates into Party of God, and
was founded in 1982, while today it has several thousand members. As the main objective, they state the
struggle for the establishment of a Shiite government of caliphate in Lebanese Umma, that is, expulsion of
Israelis from southern Lebanon. Their main enemy is Israel, but the list also includes all those who support
Israel. Hezbollah was founded as a pro-Iranian paramilitary formation, and during Khomeini’s it enjoyed
huge financial support, which even today, although significantly reduced, is very important. Although they
use different ways of struggle, suicide attacks are most prevalent.®
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When it comes to Hamas,” their main objective is to establish a Palestinian state in the Israel terri-
tory and regardless of strategic or tactical goals that were being adjusted to changing conditions and
situations, violence for violence’s sake has always been their motto. Hamas was founded twenty-five
years ago with the aim of liberation of Palestine, which in the opinion of its founders, has been miss-
ing due to the lack of aggressiveness of the PLO.® As is the case with Hezbollah, Hamas is also a great
supporter of suicide attacks, and according to official data of the Israeli government, almost four
fifths of all terrorist attacks in the past two decades directed against Israelis, were Hamas’s and Hez-
bollals acts. As is the case with Hezbollah, Hamas also receives great financial support from abroad.

Members of Hezbollah can only be those who are completely possessed by passion for dying —istishad,’
and one can leave the group only by dying. There are shahids— martyrs for the faith who deserved heaven,
while on the other hand, we have the death of traitors who by their actions lose the right to God’s path and
heaven. Members of Hezbollah differ apostates from the faith who in their opinion are not true believers,
but sinners, and they can also be found among Muslims who do not allow them the achievement of set
goals nor provide them with support. These are the so-called mustakberins, i.e. oppressors, and attacks are
also directed against them. They see themselves as oppressed, or mustazafin, people who are of the right
faith. On the other hand, members of Hamas see murder of brother Muslims as a serious offense, even if
they do not support them, hence their struggle is directed solely against external enemies. With intention
to become the legitimate government, Hamas also works a lot on social activities, builds roads, hospitals,
schools, and tends to become a liberation movement, which is not impossible given that since 2007 it has
had its representatives in the Assembly, and also enjoys great support from the people. However, an insur-
mountable obstacle is the fact that they see Palestine as “inalienable Islamic territory“"

FEMALE TERRORISM IN THE MIDDLE EAST

When speaking of women’s participation in terrorist activities in the territory of Palestine, those are
mainly suicide bombings committed by women. And it all began with the attack by Wafa Idris, a 28-year-
old woman who strapped with explosives blew up herself in a busy street in the centre of Jerusalem, while
killing one person and wounding about a hundred passersby. Wafa entered the annals as the first Palestin-
ian woman who carried out the suicide bombing, and her name and the attack are celebrated as an act of
heroism, while many girls want to be like her, believing that by sacrificing their lives they can pay respect
and show love for the country. After her death, the streets of Jerusalem were plastered with posters of her,
and after the funeral," several thousands of people passed by her house to pay respect and honour. Perhaps
modelled after Wafaldris, but we cannot claim that with certainty, the image of a woman who decides
to join a suicide mission was created in the public. In fact, Wafa Idris, at the moment of the attack, was
divorced, and doctors told her she would not be able to have children. Indeed, it was the reason for the col-
lapse of her nine-year marriage, as well as the fact that she had already lost one child in her seventh month
of pregnancy. When she divorced, she was 24, and her ex-husband got married after only two weeks, which
was the reason of Wafa’s depression. Since she lost her father earlier, and brothers who were now responsible
for her have already had their families, she was also financially dependent. So, she was with no income, and
without the chance to continue her life and re-marry, because she was considered damaged as she was al-
ready married once and could not have a baby, according to some hard-line Islamic beliefs she represented
a burden, obligation and shame for her family."* These are exactly the most common reasons given on why
Muslim women choose to become a terrorist. Therefore, when describing the reasons for women's par-
ticipation in terrorism, private, family-related problems and reasons, unhappy, unrequited and forbidden
love, the inability to become a mother, whether they are victims of rape or assault, are always first observed,
while in the case of men, the political and economic aspects are emphasized. In the media, there are clear-
ly defined stereotypical profiles of women who are connected to terrorist actions: technically untrained
women suicide bombers; avengers; unfulfilled mother (either because they are not married or cannot have
children); victims of manipulation and brainwashing; and beauties that have personal problems."

7 The very name HAMAS, as an acronym, in Arabic means zeal to the point of fanaticism.

8 PLO or the Palestinian Liberation Organization is a political party founded in 1964 operating in the territory of Israel, where it takes
part in political life and is trying to win the independence of Palestine. PLO is the only organization recognized by the UN and over
one hundred countries around the world as the sole legitimate representative of the Palestinian people.
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10 Ibidem p.200.

11 Wasfiyeh Idris, the mother of Idris Wafa, could not properly bury her daughter, as she did not have her body, so she only held a
ceremony, which was attended by a large number of people.

12 Apart from these, there are also data that as a Red Cross worker she was shot twice by rubber bullets while helping the wounded
Palestinians, which may have had an impact on her decision to commit a terrorist act.

13 Sternadori Miglena Mantcheva, Sexy, Tough or Inept?Depictions of Women Terrorists in the News, 22 November 2007, http://
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However, besides the personal reasons, a wider range of reasons of why women are joining terrorism
is lately more observed, because, as numerous studies have shown, the reasons why an individual, man or
woman, approaches a terrorist organization, are more or less identical. Therefore, suicide bombings carried
out by women are all the more seen as an attempt of their emancipation, struggle for equality and a way of
resistance, not only to oppression and occupation by foreign invaders, but the constraints of local customs
and society’s shackles. The truth is, this is considered as a desperate move, when all other forms of struggle
fail. However, the question is whether this is the right way and whether it leads to emancipation and equal-
ity of women. In fact, as a compensation for the loss of their daughter in a suicide mission, a family receives
$ 200 monthly, whereas if a male member died, this amount is twice as large, which certainly leads to the
conclusion that men’s and women’s lives, even after death, are not equal!**

The assumption that participation in terrorism leads to the emancipation of women and the improve-
ment of their position can be also considered wrong, because regardless of their demonstrated dedication,
which generally mostly women admire, this kind of action causes discomfort in men, while the public
condemns such participation, because although they proved themselves as good citizens, they have failed
in performing their main role, the role of mother. Regardless of whether they made their children orphans
by carrying out their action, or are not able to become a mother, it is believed that their primary role is to
keep the home and family together; therefore, regardless of the importance and contribution they have
made in their political struggle, they once again become the object of conviction of that same society that
forced them into such actions. When speaking of a patriarchal, conservative and closed society, in which
the only way to escape from the harsh reality of the embarrassment and violation of family honour is seen
in violent activities, we must note that there is one dominant way of thinking — the common good goes
always before individual. This is even more evident when it comes to women living in Muslim countries,
to whom family’s wellbeing, sacrifice and blind subservience come first, where they have to be obedient in
relation to the family, husband, brothers and even their male children. Since any form of relationship with
males who are not part of the family is strictly prohibited to them, and may be the reason for their exclusion
from society, many of them remain without the support of family members, first of all fathers and brothers,
if they join terrorist organizations. To join a terrorist organization, they leave their homes and supervision
of male family members; training is usually carried out by men, and for the family’s honour to see a girl in
the company of a man who is not her relative is a great shame, so many of them, even if they might want
to give up their original terrorist plans, remain without choice, because they don't have the possibility of
returning home, and often the very fact that they sacrificed for the greater cause is not enough to restore the
family’s reputation. This is an addition reason of why they become easy targets, since they are very sensitive
and susceptible to manipulation. In addition, they often become victims of sexual violence, and since they
have no one to turn to for help, these crimes remain unreported. In addition, in terms of equality with
men, insoluble task is set before them to “fight against the occupying forces, while they are simultaneously
required to accept and obey the patriarchal environment“!* Therefore, it can rightfully be said that women
in these environments suffer a double oppression, political and gender, which they are trying to overcome
by their involvement in terrorist activities, which leads to a new failure, because the roles of a good woman
and a terrorist cannot be achieved simultaneously.

The advantages of women’s participation in terrorist activities are numerous, from the fact that it is eas-
ier for them to hide explosives, that they have easier access to targets and specific institutions due to weaker
security measures, all the way to the greater media attention that these actions receive; however, they were
not easily accepted. Female suicide bombers were embraced first by secular organization, and only later
by religious. The former Hamas leader Ahmed Yassin strongly opposed the participation of women in
terrorist activities, saying that there is no need for women'’s activism because there are already too many
men willing to participate in jihad, while after two years he supported Reem Riyashi in the first suicide
attack performed by woman sponsored by Hamas. This mother of two was only 22 when she had an affair
with a member of Hamas, and she carried out the attack after their affair was discovered and, according
to some claims, at his urging. She carried out the bomb attack on the Erez border crossing, in which four
Israeli soldiers were killed. However, it is important to note that it is considered that the first Muslim woman
involved in the terrorist attacks was Leila Khaled who participated in the aircraft hijackings in the 1970s. On
29 August 1969, Leila Khaled participated in the first hijacking of an aircraft that was en route from Rome
to Athens, but she was defending herself by saying that she told the pilot to take the turn to see her home-
town Damascus, which she was unable to visit. After several months, she participated in a new attempt of
hijacking, after which she was arrested, and although armed with bombs, she stated that her task was clearly
limited and that she was not allowed to harm the passengers. After several years spent in prison, she was
released in an exchange of hostages, and today she is politically active and is a member of the Palestinian
National Council. Although she herself was once involved in terrorist activities, she strongly opposes female

14 Friedman Marilyn, Female terrorists: martyrdom and gender equality, Springer Science + Business Media B.V, 2008, p. 57.
15 Rubenberg, Cheryl, Palestinian Women: Patriarchy and the Resistance in the West Bank, Boulder and London, Lynne Reinner
Publishers, 2001, p. 75.
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suicide terrorism “because everyone is equal in death - rich, poor, Arab, Jew, Christian, we are all equal. I

would rather see women equal to men in life”’'®

What is specific to female suicide terrorism is that it is in most cases directed against an individual, that
is, clearly defined target, and that in these attacks women proved to be very efficient. Specifically, one of the
five attacks carried out by female suicide bombers was aimed at killing a specific individual, while this is
the case with one of the 25 attacks carried out by male suicide bombers.” However, it would be incorrect
to say that their participation is reduced only to participation in suicide attacks. Besides the role of suicide
bombers, women often serve as support and assistance to male fellow fighters, including conducting var-
ious researches, observing targets or places of the next attack, because they attract less attention, and do
not awake suspicion. Often they are the ones that follow another woman or man who embarked on their
suicide mission, to ensure that the attack is actually performed, but also to not arouse suspicion by some
of the security bodies. In addition, they are entrusted to find shelter for the other women participating in
missions, to smuggle weapons under their clothes, to find information on the Internet, to escort men in
recon. One of them was Ahlam Tamimi, known not only for collecting information and planting a bomb
under a car near a shop in Jerusalem, shortly after she was recruited to Hamas, but also for escorting Izz al-
Deen Masri, who was heading to his suicide mission, when in a bomb attack in front of a pizza restaurant 15
Israelis were killed and over a hundred people were injured. When speaking of the victims of manipulation,
we can point out Iman Asha, a 27-year-old who tried to plant a bag with 5 kg of explosives at the main bus
station in Tel Aviv, but was revealed. Iman was persuaded to this move by her husband, who was rumoured
to have collaborated with the Israelis, and by this act, Iman wanted to restore the family’s reputation.

The new threat comes from Al Qaeda, which has long resisted including women in their ranks. As
reported by the world media, this terrorist organization, within its ranks, has formed a group consisting
only of women. The group is called the Burkha Brigade, where women are trained and taught how to
handle weapons, fire from rifles and pistols, handle explosives, how to pass unnoticed, and infiltrate the
enemy lines. The previous attacks carried out by members of Al Qaeda were, as is the case with Hamas and
Hezbollah, mostly small-scale, and as they shifted the boundaries of terrorist struggle by the 2001 attack, it
is feared that the very activity of women within Al Qaeda will bring new dimensions to the phenomenon
of “female terrorism’

PERCEPTION OF FUTURE DEVELOPMENT

The last decade has shown that women are increasingly participating in terrorist activities, and that in
the future this tendency will grow. In fact, if we look at the beginnings of the “female terrorism’, when the
violence committed by female terrorists created fear and shocked the public, today it is just another form
of terrorist struggle. It would be incorrect to say that attention and astonishment of the public are not high
anymore, but they are far from what they used to be the day when a woman for the first time betrayed her
primary role, and instead to give life, she decided to take it. From the role of assistant, logistics support,
women have become the main protagonists of the attacks, and lately not only suicide attacks. They are
trained on how to handle weapons, how to fight, and in some terrorist organizations, they also participate
in preparation and designing of attacks, selection of targets, and are at the top of the organization. However,
despite growing participation in terrorist activities, they still manage to pass security controls unnoticed,
without raising suspicion, to reach the highly protected persons and places, and to do what their male col-
leagues could not. Precisely because of this, as well as the fact that the number of female terrorist is on the
rise, that today there is almost no terrorist organization among whose members are no female fighters, we
can claim that also in the future activities women will have a very important role. Besides the execution of
tasks, the role of female terrorists will definitely also be in encouraging young girls and boys to join their
activities, raising their children in the spirit of violence, by providing justification for their actions. Howev-
er, their role will not end there, and judging by the current situation, in the future female terrorists will be
just as skilled and trained as their male fellow fighters are. Although it may seem a premature conclusion,
the fact that most terrorist organizations have a large number of female terrorists, that they are no longer
disposable as human bombs, as well as the fact that the range of their responsibilities has expanded and that
today they go through military training, indicate that male and female members of a terrorist organization
are being equated. The fact that women are given the opportunity to directly participate in struggle can be
somewhat considered as the way for the establishment of gender equality, especially if one bears in mind
that “society, through its body of rules and its numerous institutions, has conventionally dictated their roles

16 Victor Barbara, Army of roses: Inside the World of Palestinian Women Suicide Bombers, 2003, pp. 63-64.
17 ORourke Lindsey, Behind the Women, behind the Bomb, The New York Times, http://www.nytimes.com/2008/08/02/opin-
ion/02orourke.html?pagewanted=all&_r=0, 03 March 2013.
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within the boundaries of militancy. Assisting in subordinate roles is always welcomed and encouraged.
Actually fighting in the war is not.“'®

Therefore, it should not be expected that in future women will leave terrorist activities, and it is certainly
the reason to think about them as future protagonists, when designing strategies to fight terrorism. How-
ever, before we commit to the fight against terrorism, we will look back on their current role and motives
for their participation. Today female terrorists are primarily involved in suicidal, bombing attacks, and the
difference between men and women participating in a suicide attack is that “women consider combat as
a way to escape the predestined life that is expected of them. When women become human bombs, their
intent is to make a statement not only in the name of a country, a religion, a leader, but also in the name of
their gender.“? This brings us to one of the reasons why women participate in terrorist activities — to show
that they are equal to men, that they can perform the same tasks as they do. For some of them, terrorism
is the path to emancipation, however, the path filled with violence and victims. Thus the participation of
Palestinian women had global reverberations, because “sacrifice for the Palestinian homeland would not
be for men alone; on the contrary, all Palestinian women will write the history of the liberation with their
blood, and will become time bombs in the face of the Israeli enemy. They will not settle for being mothers
of martyrs.“® With the aim to demonstrate their equality in action, female terrorists are often more willing
to participate in dangerous actions, in order to demonstrate their commitment to the goal. However, can we
talk about equity and equality if these equity and equality are confirmed by violence? How can terrorism be
the path to emancipation, if a woman is worth less while living, than while dying in the name of a terrorist
goal? In environments where women fight for equality, it will be difficult for men to give up their role of a
man - saviour, holder of family honour, respect and responsibility, since it is a tradition that has lasted for
thousands of years. It is possible that the role of women in the struggle will be recognized, that the impor-
tance of her role will exceed the belief that there is no place for women in the political, economic, military
issues, but everything will very soon fall into oblivion when the time of war passes. After all, who would be
left to fight for equality and the rights of these women if they all give their lives to prove that they can be just
as violent, cruel and merciless as men. The path to the emancipation of these women should be directed
against the shackles of their own society, should be in the education, so that they release themselves from
the restraints of conservative society, and not to expect to be released by those who have oppressed them
for years. Besides, another indication that terrorism can never really lead to the emancipation of women
is the fact that women are proving their equality by playing by the rules created by men, trying to fit their
standards, instead of setting their own. Even the reasons why they join terrorism are sought in the sphere
of personal, revenge or love, psychological and emotional instability, and not only by members of their own
society. Researchers and analysts from around the world also want to peek behind the violence committed
by women by searching for ulterior motives, because it seems that ideology, religion and the desire for lib-
eration, nationalist affiliation, do not motivate woman like they do men.

How to putan end to terrorism, prevent the spread of this disease of modern society which is expanding
rapidly, without leaving behind healthy parts? By entering all pores of society, it is hard to predict the next
step, and with new protagonists, new ways and forms of struggle, consequences are unforeseeable. Should
this disease be nipped in the bud or ad hoc solved, is it possible to put an end to terrorism by individual ac-
tions, or is unity necessary when addressing the main obstacles to peace in the 21 century? As mentioned
above, stopping and fighting terrorism is hampered by the lack of a clear definition that will determine
what falls under this concept, what are its manifestations, actors, who supports this type of violence. How-
ever, not only the lack of a proper definition is the reason why the solution is slipping away. Terrorism as
a secret activity knows how to cover its tracks well, but it is important to note that the previous (not quite
successful) way of fighting terrorism sometimes suits certain interests. As a first step in solving this issue, it
is necessary to set up a framework of the problem we face. Clear definition of terrorism as secret action and
implementation of political violence, which is most commonly carried out by groups, and less frequently
by individuals and institutions, which is directed towards the (mostly) randomly selected victims, with a
view to discourage and intimidate opponents, violence whose method of fighting is intimidation, and fear
its tool, will bring us a step closer to solving this danger. Since this plague has gained momentum, joint
and united action by all relevant authorities is necessary. After all, more and more often we hear about
international terrorism, as terrorism which transcends the boundaries of a state, because participants orig-
inate from several countries, their activities are not directed against only one country in concretum and go
beyond the boundaries of a country in whose territory they operate, hence to stop these kinds of violence,
cooperation at the international level is required.

The previous practice has shown that the violence creates even greater violence, and according to past
experience, this certainly cannot come out well. In this game, both sides are at loss, the terrorists because

18 Frazier Lucy, “Abandon Weeping for Weapons: Palestinian Women Suicide Bombers”, http://www.nyu.edu/classes/keefer/joe/
frazierhtml, 16 March 2013.

19 Beyler Clara, “Messengers of Death: Female Suicide Bombers”, http://www.ict.org.il/Articles/tabid/66/Articlsid/94/current-
page/20/Default.aspx, 16 March 2013.

20 Bloom Mia, Female suicide bombers: a global trend, Daedalus, vol. 136:1 (2007), p. 5.
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they are losing personnel, reprisal and intimidation measures are very harsh, while their set goals are not
likely to materialize. On the other hand, the international competent authorities also face difficulties in
terms of how to provide funds for the fight against terrorism, and victims of terrorist attacks are an indica-
tion of their failure to tackle this problem. The way of how to deal with terrorism should maybe be looked
for in a less violent and more constructive fighting strategy. It is well known that the terrorism is a way of
struggle to which weaker opponents are resorting, aware that their goals cannot be achieved by legal means.
For these reasons, it may be reasonable to believe that a successtul strategy to combat terrorism would
be the one that would promote compromise and work on increasing the chances of legal achievement of
some of the terrorists’ goals. Of course, there is no question of establishing a legal framework that would
allow the extermination of a nation at the expense of complying with terrorist goals, however increasing
opportunities to achieve individual goals by legal way would reduce the need for radical ways of fighting.
As already mentioned, activists join the violent, illegal action when they see that by regular way they cannot
achieve their goals, and with the radicalism of their attacks, appetites of their goals are growing. The time
needed to organize and prepare a suicide terrorist attack, personnel and necessary equipment, as well as
the risk involved with these activities are great, and despite all these, suicide attacks and their impact on the
achievement of political goals is limited, so if one takes into account the costs that are necessary to carry out
a terrorist attack, it becomes clear that there is room for negotiation.

CONCLUSION

In addition to finding a compromise on a regular basis, in order to stand in the way of terrorism, it is
necessary to provide the individual with more opportunities, so that terrorist activity would not have to be
the only option for achieving their goals. Increasing the opportunities that are before the individual would
also facilitate leaving a terrorist organization, and it would certainly contribute to disruption of cohesion
within the members themselves. The current strategy of intimidation that has been used in the fight against
terrorism has shown that cohesion and unity among the members is growing when they are faced with a
common enemy who uses violence to fight against them. In addition, a better chance of starting a new life
is more attractive to each individual, hence a tension in the ranks of terrorists is created due to suspicion
that anyone can become a traitor. Breaking the organizational and psychological connections between the
members may be the only way to put an end to terrorism.

On the way to achieving their goals, it is very important for them to attract attention and public support
by making their very deadly attacks look spectacular, and it is therefore necessary to deny publicity to their
activities and in that way prevent promotion of terrorists. It is not enough only to condemn such attacks,
but the publicity should be reduced to a minimum. Competent authorities should avoid attributing attacks
to terrorist organizations, because in that way they place them in the focus. Instead, who is responsible for
attack should not be made public, but it should be pointed out that some of the many terrorist organiza-
tions may be behind the attack. In this way, the public is not acquainted with the goals of their struggle, and
their activities cannot gain sympathy and future followers. One of the ways to confront terrorism is also by
thwarting their goal to undermine the political and economic stability ot a country, by dividing economic
and political centres of power. On the economic plane, solution would be decentralization, so that if one
centre is hit by a terrorist attack, the other can compensate for the loss and maintain stability. When it comes
to the political scene, the solution might be in delegating and setting up several power functions, as well as
the federal environment.

Even though this seems like an utopian solution to put an end to the violence that threatens to leave
catastrophic consequences if it comes to the use of nuclear weapons that some terrorist organizations pos-
sess, the current strategy of intimidation has not recorded any greater success either. Terrorism continues
to exist as an everyday danger lurking and waiting for the right moment to attack. The consequences are to
some extent repaired, but the root problem is still elusive, and the symptoms of this disease affect all parts
of the world, and no one is spared. World public remembers with horror September 11, when boundaries
of terrorist activity were shifted, and given the scale of this problem, it is not impossible that same as today
(although only a decade ago it was unthinkable) women participate in these forms of violence, children
would be in their place tomorrow.

It is evident that women are increasingly involved in terrorism. Despite this obvious involvement, coun-
terterrorism strategies tend to ignore gender as a relevant factor for now. The war on terror has restricted
freedom of action within the security environment for terrorist organizations. Consequently, it has become
more advantageous for terrorist organizations to use women to support or execute terrorist activities. In
countries where terrorist originates and extremist organizations find safe haven and freedom of movement,
the social environment also can play a significant role in leading women towards supporting terrorism.
Discriminatory religious and social customs in these same countries leave women as a largely untapped re-
source in supporting the ideological causes of terrorist organizations. Female terrorist acts can also generate
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much greater media attention than those conducted by males, further encouraging terrorist organizations
to expand the recruiting of women. Although women taking part in terrorist and extremist acts is not new
and dates back more than a century, their presence in terrorist organizations as both leaders and executors
is increasing around the globe.
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Abstract: Education and public awareness are the cornerstones of approaches aimed at reducing vul-
nerabilities to natural hazards. The goal of education efforts is to change people’s behaviour. Disaster edu-
cation attempts to increase protective actions by people by presenting information about the hazard and
the risk it poses. If planned effectively and well implemented, it will make, in the long run, people habituate
safety practice in all forms of their action. Many of the countries impart basic disaster management skills
informally through posters, seminars and drills without including it in the formal curricula. Also many of
the countries have different school boards. Each board follows ditferent curricula and there is no compul-
sory requirement for these school boards to include disaster management in the school curricula. Many
countries have just started to implement disaster management subjects in their school boards, as this can
be seen in the detailed report. In many of the countries the implementation of disaster related subjects is
mainly because of the initiatives by NGOs and international agencies such as UN/ISDR, ADRC, etc.

Keywords: disaster risk reduction, disaster education, disaster management subject, school, safety.

INTRODUCTION

Disasters appear more often than before. They cause human victims and also big damages in many
areas of life, like energy supplying, traffic, health care, education at all levels. In case of disasters, as a result
of the effect of nature, the main victims are children and young people. In connection with this there is
the necessity of integration of the disaster safety concept in all forms of daily life is an obvious condition
to achieve the goal of disaster reduction. It requires that the disaster risk reduction knowledge should be a
built-in component of knowledge block. Disaster awareness needs to be part of every individual’s cultural
heritage and the development of such attitudes should be encouraged in early childhood. Only schools give
this opportunity to implant that culture to entire future citizens. As disaster risk management should be
everybody’s business, children of today must be appropriately educated and adequately trained to face the
disaster risks that may be realized in the future in the wake of prevailing natural hazard potential.*

It is widely agreed that education for disaster reduction must become an integral part of any educational
strategy aimed at promoting and creating thriving and sustainable societies. This is a very important issue
because increasing the public’s disaster preparedness may be crucial for saving lives and mitigating damage.
The connection between social capacity building and education is also clear: building up national capacities
is the best way to ensure the sustainability of educational activities over the long term.” Some countries have
well organized systems of formal education for reducing risk of disasters in schools which reflects through
prepared programs and by using official textbooks. On the other hand, many countries prepared their
children for disasters using tools of non-formal education, like the education through voluntary activities,
attending practicing of professional strengths for search and rescue or going in disaster museums. Problems
are the countries with very low level of this kind of education.

International institutions, who are in charge of mitigation of the consequences of natural disasters
through prevention, direct a lot of attention to improving the position of education the goal of which is to

1 The paper is the result of research within the project No. 47017 Security and protection of organization and functioning of the edu-
cational system in the Republic of Serbia (basic precepts, principles, protocols, procedures and means) realized on the Faculty of Security
Studies in Belgrade and financed by Ministry of Education and Science of the Republic of Serbia.
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4 Building Research Institute (BRI) and National Graduate Institute for Policy Studies (GRIPS). (2007). Project Disaster Education.
Japan. p. 4
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of the Slovenian Academy of Sciences and Arts. Ljubljana, p. 6
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reduce risk of disasters. In this context, the Hyogo Framework for the 2005-2015 period has defined five
priority actions, of which one involves the use of knowledge, innovation and education to build a culture
of security and resilience at all levels with a focus on including disaster education in formal and informal
education and protection of public facilities. It was adopted by 168 Governments at the World Conference
on Disaster Reduction, held in Kobe, Japan, in January 2005. The Hyogo Framework sets a clear expected
outcome and in order to attain this outcome this document emphasizes the importance of disaster risk
reduction as a central issue for development policies and calls upon signatories to make disaster risk reduc-
tion (DRR) a priority.®

INCLUSION OF DRR IN FORMAL EDUCATION

By formal education we mean education in institutions (usually schools) and institutionalized contents
by the curricula. Formal education can include all the means, tools and approaches of education.” Question
which exists in many school programs is: when is the most appropriate period for starting with education
about disasters? Taking into account the development and communication aspects, there is no reason for
education not to begin as soon as possible or at least in primary school. Education for DRR with major em-
phasis upon mitigation, but with attention to disaster response, should begin in the early years of schooling
and continue into secondary school. At that age, children have a smaller spatial perspective and are more
attracted by the developments in their local region, which they know well.* Some approaches advice that
children can start with learning about threats and consequences which cause disasters in preschool. Re-
gardless of when children start to get knowledge, in this way formal education for disaster risk reduction
can be used in both long-term and short-term. In long-term view this kind of education in formal way gives
the opportunity for each country, which includes programs about natural hazards in their curricula, to es-
tablish culture of risk or a culture of resilience or prevention. In short-term, by different activities, children
prepare and train themselves to escape hazards and to be ready to administer first aid.

At the primary-school level, education should rely on moral and humanitarian aims. Special attention
should be paid to six- to seven-year-olds because they are a sensitive group and are usually interested in
“risk prevention culture”. Teachers that are in direct and everyday contact with their pupils can perform
education about natural hazards with a focus on games and practical implementation. The cognitive and
physical approach to safety instruction should be integrated with regular school activity and disciplines:
geography, nature studies, physics, biology, chemistry, physical training, games, sports activities, and travel.
The textbooks make the main tool for teachers who give lectures to their pupils. This approach usually
involves the curriculum arm of the Ministry of Education on the national level, often working in con-
junction with national body which is in charge for emergency situations or sometimes with international
non-governmental organizations, in designing textbooks of particular subjects to include, or broaden the
pre-existing treatment of, hazard-related or disaster-related topics. Among the participative school-teach-
ing methods, the question-and-answer method and role play are useful, in which pupils take an active
part answering precise, clear, concrete, and easily understood questions. Also, the teachers who work with
children and give them lectures about natural disasters must be prepared for this job. They would pass some
kind of special trainings, like seminars, practices or drills. Those activities can help them to be aware and
sure about what they talk about. In many cases, the teachers who work with children at this school age are
not specialized to give lectures about disasters.

At the high-school level, on the other hand, the general principle is less theory and more practice; it
seems that involvement of high-school level is a key to building social capacity as regards education. Educa-
tion about natural hazards can be performed by teachers of different subjects, by specialized teachers, and/
or by invited researchers and professionals such as doctors, firemen, policemen, and rescuers. Children of
this age are able to identify, foresee, evaluate, and monitor various types of natural hazards, especially those
related to their activities, and to actively participate in their local communities.” They may already contrib-
ute actively to the prevention of major natural hazards, especially the ones they may cause or encounter
in their region in the future as adults during sports activities, while playing games, at home, on the road,
during free time, or at work.

At the level of tertiary education, the process of learning about natural hazards has to be continued
by specialized courses in seismology, volcanology, climatology, computers, and geographic information

6 Pani¢, M., Kovacevi¢-Majkic,]., Miljanovi¢ D.& Mileti¢ R.(2013). Importance of natural disaster education-case study of the earth-
quake near the city of Kraljevo-First results. Geographical Institute “Jovan Cviji¢” SASA, Belgrade, p. 2, available online at www.
i.sanu.ac.rs

% Komag, B., Cigli¢. R., Erharti¢. B.,, Gasperi¢, P, Kozina, J., Orozen Adami¢, M., Pavsek, M., Pipan, P, Volk, M & Zorn, M., (2010).
Risk Education and Natural Hazards CapHaz-Net WP6 Report. Anton-Melik Geographical Institute of the Scientific Research Centre
of the Slovenian Academy of Sciences and Arts. Ljubljana, p. 37

8 Tbid, p. 38

9 Ibid,, p. 40
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science are also relevant for natural hazards. At the university level, students graduate in DRR because the
majority of universities around the world also offer programs connected with natural hazards. But, the
problem is for the students who attend universities where they learn about something which is not strongly
connected with the phenomena of disasters. For them, the country has to organize special trainings or
courses so that they can have continuity of progress.

TOOLS OF NON-FORMAL EDUCATION FOR DRR

Various methods of non-formal education actually are available around the world. There are many
examples how countries make efforts through tools of non-formal education to improve awareness about
natural disasters. Some of the most used tools are: trainings, awareness raising activities, publications, work-
shops and seminars, demonstrations, exhibitions and simulations, games (in recent period available also on
the Internet), education through voluntary activities and similar.

Training category includes any form of training activities such as classroom-based, lectures or field ex-
ercise. It includes trainings given by the Red Cross Societies or in training centres at national level. Among
the various methods of disaster education, training is the most used method for non-formal education.®
Awareness raising activities include public awareness programs/campaigns, community empowerment,
education campaigns, public information campaigns and information exchange. Publications category in-
clude any publications related to disaster education such as related newsletters, publications, pamphlets,
posters, booklets, books, guidelines and education materials related to disaster training materials, etc. In
many cases seminars and workshops are used as a tool of non-formal education for preparing teachers how
to teach children about natural hazards. This way of education can be very useful, but one of the disadvan-
tages is because they take only a few days and many experts have doubts if the teachers can get appropriate
knowledge for teaching children about disasters in that time. Demonstrations, simulations, and exhibitions
are categories which are usually performed by some specialized persons in the area of rescuing and search-
ing, like fire fighters or special teams for rescuing in inaccessible fields. In many countries, children’s games
serve as important aids in learning about natural hazards. They are useful because they make children
participate and involve them in a project that is a fun. Games have very strong influence on people’s per-
ception of the outside world because most of them focus on visual capacities, and may improve behaviour,
and therefore also influence children’s awareness and consciousness.'' Some examples of games which are
very frequently used are crosswords or learning by associations. Also the UNICEF board game Riskland
was adapted to South African conditions and additional educational material was prepared for teaching
ten- to twelve-year-old children. At present the Internet is frequently used from early ages and onwards.
For children it is very interesting to play games which are available on the Internet. The Internet is also an
important multi-channel (reading, viewing, writing, talking, and listening) mode of communication. It has
also become very important in natural-hazard education because it provides a great deal of information in
very different forms that allow multiple uses."? As a social network, the Internet is ideal for holding video-
conferences and distance education.

BRIEF OVERVIEW OF IMPLEMENTATION
OF DRR THROUGH EDUCATION IN SOME COUNTRIES

On the basis of different analyses about how education is used to increase awareness of children about
natural disasters, there is a conclusion that there is not one compulsory manner of execution." In not a large
number of countries around the world we can find the program about natural hazards included in formal
education. Each country in their schools follows different curricula and there is no compulsory requirement
for including disaster management in the school curricula. Recently in many countries non-formal way of
education has been very popular where schools through seminars, publications, posters or similar teach
children how to protect themselves and others in cases of natural disasters. In accordance with an increas-
ing number of catastrophes, the cause of which are natural phenomena, many countries have just started to
implement disaster management subjects in their school boards. In many countries the implementation of
disaster related subjects is mainly because of the initiatives by NGOs and international agencies. Through
the examples of a few countries below it will be described how they implemented education for DRR.

10 Building Research Institute (BRI) and National Graduate Institute for Policy Studies (GRIPS). (2007). Project Disaster Education.
Japan. p. 33

11p Kolx)nac, B., Cigli¢. R., Erharti¢. B., Gasperi¢, P, Kozina, J., Orozen Adami¢, M., Pavéek, M., Pipan, P, Volk, M & Zorn, M., (2010).
Risk Education and Natural Hazards CapHaz-Net WP6 Report. Anton-Melik Geographical Institute of the Scientific Research Centre
of the Slovenian Academy of Sciences and Arts. Ljubljana, p. 25
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France offers an example of the systematic preparatory provision of risk-related education in the pri-
mary school, with in-depth treatment in college (secondary school, ages 11-14) and lycee (high school,
ages 15-18). Consideration of risk features as a component of both citizenship education and education
for sustainable development.** At the primary school first in grade 3 pupils learn about volcanic and seis-
mic activity as phenomena and after that in grade 4 they learn about seismic and volcanic risk and their
prevention and mitigation, and also about tsunamis, a ‘risk at a planetary level’ They continue in grade 5
to learn about major risks and security issues through subjects Civic Instruction while in Geography they
consider inequality in the face of risk by comparing and contrasting a catastrophe in an economically de-
veloped country and an economically poor one. In college major catastrophes are studied in Geography,
Civic Education and Earth and Life Science with contributions from other subjects. Teachers direct efforts
to make students aware of the management of security problems within which natural and technological
catastrophes are treated. At the general lycee, students learn about places that are at risk, the unequal level
of vulnerability within and between societies and the politics of risk prevention.

After a massive 8.9-magnitude earthquake struck off the coast of north-eastern Japan, a subsequent
tsunami destroyed towns, villages and large swathes of infrastructure along the coast. Globally, Japan has
been the leader in developing education programs for DRR at all school stages. Schools play a major role
in Japan’s DRR campaign, as a critical element in enhancing disaster resilience.”” According to the Japanese
Ministry of Education, Culture, Sports, Science and Technology, DRR related topics and themes appear ina
few subjects in both primary and secondary school curricula. The examples at the primary level are: Social
Studies (locally specific disasters and accidents, grades 3-4; local disaster response initiatives and mecha-
nisms, grade 6); Science (mechanisms of volcanic activities and earthquakes, grade 6); Physical and Health
Education (prevention of injuries and first aid skills for minor injuries, grades 5-6). The examples from
the lower secondary level (with no specification of grade level) include: Geography (geographic charac-
teristics of the country and natural disasters); Science (mechanisms of volcanic activities and earthquakes;
human and natural relationships including natural disasters); Physical and Health Education (causal effects
of injuries; preventative behaviour and attitudes towards injuries; first aid skills); Technologies and Home
Economics (safe and convenient home environments).'¢

In the United States of America until now many projects are realized about DRR through education.
Also, in schools subjects include the topics about natural hazards. In February 2003, the government in-
stitution for emergency management has established national public service advertising (PSA) with name
Ready. It is a campaign designed to educate and empower the Americans to prepare for and respond to
emergencies including natural and man-made disasters. The goal of the campaign is to get the public in-
volved and ultimately to increase the level of basic preparedness across the nation. The Federal Emergency
Management Agency (FEMA) in 2006 launched Ready Kids, a tool to help parents and teachers educate
children ages 8-12 about emergencies and how they can help get their family prepared. The program in-
cludes family-friendly web pages and online materials developed by Sesame Workshop and Discovery Ed-
ucation."” Experts try to improve this service by many researches and also to include emergencies which
appear in the recent years. Through those actions they want to prepare children for any kind of disaster
which can happen in everyday life.

Millions of Russian pupils and students studying at general educational schools, grammar schools, lyce-
ums and colleges, vocational-technical colleges, higher educational institutions and non-school educational
establishments make the basic human capacity for the future of the country. Russia offers an example of the
systematic inclusion and enhancement of DRR at full scale in the core curriculum through a carrying sub-
ject and also through infusion in all other subjects. Basics of Life security is the main carrier subject matter,
with cooperation between the Ministry of Education and the Ministry of Emergencies to define curriculum
content. Subject Life security is a key carrying subject and is also infused across other subjects with con-
tents to give right knowledge to pupils about natural hazards. There must be mentioned that Russia has an
established school system with eleven years and the cumulative impact of grades 1 to 11 is considered to
comprise a full secondary education. Primary education can be compared to grades 1 to 4, while secondary
education can be compared to grades 5 to 11. Main basics of Life Security pupils get at least through grades
7 to 9 but from grades 5 to 9 in some regions (equivalent to secondary education). An additional facultative
programme is also available for grades 10 and 11. Basics of Life Security is mainly managed by the Ministry
of Emergency Situations.'®

14 David Selby and Fumiyo Kagawa.(2012). Disaster Risk Reduction in School Curricula: Case Studies from Thirty Countries. Unit-
ed Nations Children Fund.Spain. p. 133

15 http://www.brookings.edu/research/opinions/2011/03/14-japan-disaster-education-anderson, 14.12.2014.

16 David Selby and Fumiyo Kagawa.(2012). Disaster Risk Reduction in School Curricula: Case Studies from Thirty Countries. Unit-
ed Nations Children Fund. Spain. p. 137

17 http://www.ready.gov/about-us, 16.12.2014.

18 David Selby and Fumiyo Kagawa.(2012). Disaster Risk Reduction in School Curricula: Case Studies from Thirty
Countries. United Nations Children Fund. Spain. p. 73
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Turkey offers a singularly well-developed example of a structured interdisciplinary approach to primary
level DRR curriculum. It is also remarkable in its thorough and systematic approach to teacher training that
preceded the programme by two years, thus helping to pave the way for the launch of a reformed primary
curriculum with a cross-cutting DRR dimension.” For example, in grade 3 they investigate hazard reduc-
tion at home and are familiarized with the experience of an earthquake because it is the most frequent disas-
ter in Turkey. Also curriculum materials to support a nation-wide school-based basic-disaster preparedness
education program for children and adults are completed. A 32-page Basic Disaster Awareness Handbook,
covering all hazards was developed for middle school children and adults.

DIFFICULTIES IN THE USE OF EDUCATION FOR DRR

The use of education with the main aim to reduce DRR is not easy for many reasons. First of all in many
countries this kind of education only depends on local efforts without clear policy, strategy and programs
which have to be determined by the government. Sometimes the activities have been sporadic and con-
ducted at local level, such as visits by fire-fighters to schools and these need to be systematized. Without
strategy and programs adopted at government level, the country cannot have unique access to all schools
at different levels. Many countries also have a problem with funding education for DRR in schools. It is
especially the problem in countries which are very vulnerable from different kinds of natural hazards. In
this way they increase possibility for more victims in case of natural disasters because they lack money at
national level and cannot invest funds in prevention, such as education. The questions who should be ed-
ucated and who should be the educator still need to be answered. Focus should be put on children but also
older population has to be taught —parents, teachers, professionals, citizens— because they are responsible
for children, not forgetting the teaching of the poor and other vulnerable groups.” One important obstacle
regarding the education for DRR is the lack of trained teachers in this area. In situation where funds are
the problem, schools cannot employ those specialists and resort to sending their teachers to some seminars
where they will get very poor and not sufficient knowledge for teaching pupils about natural hazards. The
problem of responsibility refers to responsibilities of institutions involved in risk education — who should
be involved in planning and preparing the curricula? In many countries only the institution in charge of
emergency management is responsible for developing the programs and procedures, and after that includ-
ing the education for DRR in school curricula. On the other hand, the Ministry of Education at national
level is only responsible for this topic. In both cases the results are very inadequate because of the problems
in coordination and exclusion of experiences from other institutions. Problems which are very frequent in
this kind of education are connected with the decision to use different tools and methods. In many cases
children learn about natural disasters only by classic means, like textbooks. The Internet, social networks,
various media can be useful for teaching children how to protect and behave in case of a natural disaster.
Responsible institutions at national level follow programs which are old and the same and as such were in
use few decades ago. Local knowledge in few countries is included in risk education because children need
to be safe from local risk in the first instance.”’ Other countries have a problem to pay special attention to
this. Contents of textbooks or other materials which pupils use in schools include global characteristics of
all natural disasters. In this way they will obtain broad spectrum of knowledge without performances of
hazards which are common in some region. A ‘one-size-fits-all’ approach to curriculum development not
allowing for local and regional divergence. Also, many researches show that teachers use only theoretical
methods to implement disaster education. For young people it is very hard to take knowledge without some
practice, such as trainings and simulations in real conditions.

RECOMMENDATIONS FOR IMPROVING THE IMPLEMENTATION
OF DRR THROUGH EDUCATION WITH SPECIAL FOCUS
ON THE REPUBLIC OF SERBIA

Disaster risk education (DRE) at schools should be embedded as a key pillar of broader public DRE to
enhance community resilience to disasters, gain support for school-led activities, and motivate citizens to
participate in local and regional risk mitigation and planning. DRE should be integrated into school curric-
ula because children are among those who are the most vulnerable during a disaster and they are very effec-

19 Ibid,, p.81

20 Komag, B, Cigli¢. R., Erharti¢. B., Gasperi¢, P, Kozina, J., Orozen Adami¢, M., Pavsek, M., Pipan, P, Volk, M & Zorn, M., (2010).
Risk Education and Natural Hazards CapHaz-Net WP6 Report. Anton-Melik Geographical Institute of the Scientific Research Centre
of he Slovenian Academy of Sciences and Arts. Ljubljana, p. 88

21 Ibid.p. 89
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tive communicators and disseminators of DRR and preparedness messages at the family and community
level.2 Responsible institutions at national level have to look at this as something very important in terms
of prevention and decreasing the number of victims during natural disasters. National Platforms, through
the Ministries of Education, should embrace as part of their work plans the inclusion of DRR knowledge
in relevant sections of school curricula at all levels and the use of other formal and non-formal channels to
reach the youth and children with information. The institution which is in charge of emergency manage-
ment should find common approach with the Ministry of Educations and only in that way the result will
be appropriate. One very important issue in this regard is the necessity to train teachers in new knowledge
and skills related to natural hazards. Increasing knowledge and skills raises their awareness and changes
their perception of risk and personal responsibility, and therefore their impact on behaviour.?® Teachers
should go periodically go some seminars or other forms of short-term acquisition of knowledge. Also, it is
recommended that only people who are specialized in this area teach children. DRE should be integrated
into formal education at pre-primary, primary, secondary and tertiary levels. Why do not start to learn chil-
dren about hazards which come from nature as soon as possible, for example starting from kindergarten?
In this regard, the programs for different stages of school period need to be planned very systematically
and also adopted for each stage. Schools should teach about all stages of the DRR cycle, therefore education
materials should introduce students to disaster prevention, mitigation, preparedness as well as response
and recovery. Education materials should introduce pupils to land use planning, building codes, insurance
and environmental stewardship, where applicable, as the means of managing and reducing disaster risk.
Education materials should supplement a range of school subjects, should be rooted in the existing learning
materials, should suit the local context, and should be culturally sensitive taking into account indigenous
and traditional knowledge.? Materials should be well planed and before final version it is reccommended
to test materials through pilot project in one or several schools. Also, the existing education materials in
DRR should be updated in an orderly fashion, including new developments and key topics such as climate
change adaptation, thus keeping the initiatives relevant to the changing world scenario.® Children have to
be aware what actually threats and how the world around them will look like in the future. Nowadays from
an early childhood there are modern things available like computers, the Internet and social networks.
Combination with classic methods in classrooms which depend on textbooks and lectures and also prac-
tical work in the field and simulating real conditions will give the right results. Local community and civil
society stakeholders should be involved in the development of DRE materials for schools to help identify
local risks and response measures. Children have to learn, in addition to the general characteristics of all
natural hazards, also special details about the threats which appear in the local environment. It can be useful
to describe some historical events which took victims and caused huge damages and introduce it as real as
possible. In this way the pupils will have better picture what can happen in their community. Equally, DRE
policies should be taken into account in local development planning and future growth strategies. To ensure
the effectiveness of DRE, regular monitoring and evaluation should be carried out.

Special focus in this paper will be given on the current state of education for DRR in the Republic of
Serbia with several recommendations. In schools the program for DRR through education is not defined.
However, actually there are examples of the use of knowledge to develop a culture of safety. The Sector for
Emergency Management, a body responsible for emergency management, regularly holds the Month of
Education campaign in primary schools. As part of the campaign fire-fighters visit schools to give lectures
and organize practical exercises with school children on fire safety. Sometimes in cooperation with the Red
Cross or similar organizations the members of the Sector for Emergency Management organize public
exercises which are specially intended for children. The Sector for Emergency Management has initiated
the negotiations with the Ministry of Education on defining the most efficient ways for inclusion of DRR in
school curricula. For deeper analysis of current state PESTLE analysis will be used. Through the template
for PESTLE analysis the current situation is presented of the use of education in order to reduce disaster
risk in the Republic of Serbia.

22 APEC Emergency Preparedness Working Group, (2009). Disaster risk education at schools Report from APEC Emergency Man-
agement Senior Disaster Officialskl Forum. Jointly hosted by Australia and Vietnam. Hanoi, p. 2

23 Komag, B, Cigli¢. R, Erharti¢. B,, Gasperi¢, P, Kozina, J., Orozen Adami¢, M., Pavsek, M., Pipan, P, Volk, M & Zorn, M., (2010).
Risk Education and Natural Hazards CapHaz-Net WP6 Report. Anton-Melik Geographical Institute of the Scientific Research Centre
of the Slovenian Academy of Sciences and Arts. Ljubljana, p. 10.

24 Tbid, p. 52.

25 The United Nations Children's Fund (UNICEF) and The United Nations International Strategy for Disaster Risk Reduction
(UNISDR), (2011). Children and disasters: Building resilience through education. p. 186.
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PESTLE analysis: DRR through education in the Republic of Serbia

Political factors

Economic factors

- National Assembly has recognized the impor-
tance of DRR through education in National Strat-
egy for the Protection and Rescue in emergency
situations,

- Serbian authorities have established the cooper-
ation with international organization to develop
disaster education. For example, the Sector for
Emergency Management of the Ministry of Interi-
or in partnership with the OSCE has prepared and
printed Family handbook for reaction in emergen-
cy situations, which was subsequently distributed
to the general population. This handbook has not
been distributed to all who need it.

- Limited funds are available to support projects that
tackle the DRR through education,

- Natural disasters cost a large sum of money in the
Republic of Serbia. Investing in DRR, in this case for
education, as a kind of prevention, for sure will reduce
the costs during and after the disaster.

Social factors

Technological factors

- Serbian public awareness on disaster prevention
and mitigation is not so strong, because disaster
education in Serbian education system has not still
been implemented,

- The last emergency situation in the Republic of
Serbia, the flooding in May of 2014, showed that
people come together to solve this community
problem. Most of them have never had some kind
of education for DRR and they had problems in
the field.

- The problem which is also connected with the
lack of disaster education at all school levels in
Serbia is very poor awareness among citizens
about local hazards. It is very important to teach
citizens through education of what can threaten
them in their environment.

- Increasing the use of information technology will
provide the opportunities to implement disaster educa-
tion in a modern way and thus occupy more attention
among pupils. The problem can appear in small places
in Serbia where the use of this technology is not on the
required level.

- The growth of social media and mobile technology
presents disaster education with opportunities to engage
with a wider audience and to conduct non-formal
education more quickly compared to traditional media
outlets such as newspapers, but also presents reputation-
al risks.

Legal factors

Environmental factors

- The Serbian National Assembly adopted the new
Law on Emergency Situations which in Article 119
defines: “Training is done in the framework of pri-
mary and secondary education in order to acquire
knowledge about the dangers of natural and other

accidents..”?

- So far the Ministry of Education together with
the Sector for Emergency Situations of the Min-
istry of Interior have not drafted, in cooperation,
any bylaw acts which will exactly define how DRR

will be implemented through education.

- The Republic of Serbia is in the process of acces-
sion to the European Union. In accordance with
the known fact that in the European Union there
are laws relating to the area of DRR through edu-

cation, Serbia will have to specify laws and bylaws

relating to this.

- The Republic of Serbia is vulnerable to a number of
disasters caused by natural hazards, including floods,
earthquakes, extreme temperatures, wildfires, epidem-
ics, landslides and wind storms.

- Climate change affected the environment in the whole
world, and also in the Republic of Serbia so in the future
the number of emergency situations will increase. There
is a need to include the topics about climate changes in
disaster education through formal or non-formal forms
of education.

- In the last few years in the Republic of Serbia have
occurred more emergency situations than before, and
also with larger damages and more victims.

There is official recognition that to date there is inadequate use of knowledge and education to achieve
DRR in Serbia. To address the situation, it is recognized that it is important to define school curricula on
DRR and recovery concepts for all levels of the education system and implement them as soon as possible.
The Ministry of Education in partnership with the Sector for Emergency Management and all responsible
institutions should define how education will be used for DRR. This can be achieved by defining some by-
law documents which will be a starting point for the next actions. In those documents the responsibilities
of all members in the process of disaster education will be clearly determined. Later, there is a need to write
programs for all school stages and to create textbooks or similar teaching materials. It is necessary because
children need to get the knowledge about natural hazards as soon as possible because of the increased
number of emergency situations now and, on the bases of predictions, in the near future also. Attention
should be paid who will teach children in schools about natural disasters. There are a few solutions. In the
first place this process could be in charge of the Sector for Emergency Management. Employees, who are

26 Law on Emergency Situations, The Official Gazette of the Republic of Serbia, no. 111/2009, 92/2011,93/2012
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working in this sector and are specialized for natural hazards, would be the main teachers and would go to
teach school children. The second solution is to employ the persons who graduated in this area, like are the
Academy of Criminalistic and Police Studies, the Faculty of Security Studies or the Military Academy. In
addition to formal ways of disaster education the responsible institutions should develop parallel non-for-
mal methods of educations. The awareness of volunteering is very strong in the last year and could be used
for this purpose.

CONCLUSION

Many researches support the hypothesis that children who are involved in the school educational
program about natural disasters show a more realistic perception of risk, they are less afraid, have more
knowledge and greater awareness of the importance of knowing the correct behaviour, compared with
the children who were not involved in this form of education. It is a fact that natural disasters occur more
than before for many reasons. If DRR through education starts in the earliest days of school programs, or
better in pre-school, it can be better. However, school programs should be adapted in particular to different
stages at school. Education about disasters, and how to protect from them, should have the characteristics of
permanent education. Climate changes, industrialization and other reasons bring a lot of novelties so what
people used to learn before ten or twenty years ago is definitely old nowadays. The main goal could be to
educate children about natural disasters during primary and secondary school, but it is also important to
continue with this process later. DRR through education is a long-term activity and it should be put to all
levels of the risk management cycle, but with different emphasis.

The current state of implementation of disaster education in schools shows many differences between
countries. Some of them look very seriously and invest resources to improve this kind of prevention from
natural disasters. There are examples of the countries which are at a starting point and make a lot of efforts
to establish the appropriate system in formal but also in non-formal way of education. On the other hand,
there are countries which have many different problems to start with this process, especially with finds,
educated teachers or governments do not have enough interest to commence DRR through education.
Situation is special in the vulnerable countries without disaster education. Regardless of all, governments
should constantly improve education at all school levels and build safety culture starting from the earliest
period of life of their citizens.

We are witnessing the increasing use of information technologies, social networks and similar. It is
important to include those tools in school programs. Training and practicing, with simulation of real con-
ditions in case of disaster, can help children better to build skills how to behave in emergency situations.
Special Forces that are part of the country system of rescuing and protecting, as fire-fighters, military forces,
the Red Cross, would be responsible for those methods of teaching children. Special attention needs to be
paid to preparing the teachers who will be in charge to teach children during different school stages. These
are the main points and it depends on them how the pupils will be prepared for protection from natural
hazards.

We can conclude that it is necessary to make the guidelines on appropriate ways to respond to natural
disasters, as a part of formal education in general—and not just at the level of individual, positive examples.
Non-formal education is also important part and should not be neglected. The need for DRR through edu-
cation is obvious and priority must be given to it because of the increased number of emergency situations.
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Abstract: Security as a concept is a prerequisite for the existence of life - individual and societal, and re-
fers to the absence of threats and protection from them. The understanding of security as an innate interest
of each individual and the broader human collectivity - family, society, nation, state, international system,
indicates the need to expand the concept of security to these collectivities. In theory, therefore, concepts
such as national and international security are formed, and in recent times the concepts of individual, soci-
etal and global security, emphasizing a significant expansion of new dimensions of security.

Security policy is a very complex activity and it is difficult to determine which policy is successful and
which one is not. From the multitude of factors which influence the success of the security policy develop-
ment in the first place should be put those relating to the objective detection of security-related phenomena,
mutual cooperation and coordination between the security institutions. Those responsible, competent and
obliged to develop security policies should have at their disposal security information timely and objective-
ly. It will enable them to make real security assessment, to determine the security situation and to predict
tuture security events.

A successful or good security policy is the one that is able to resolve the security issues with minimum
resources and damage. The contemporary economic, political, legal and cultural conditions in the world
determine the need for concerted security policy at the world level, as well as at the levels of coalition of
states or regions, and the national state.

The content of the security policy is determined or is a “product” of the real situations and the real life
in the particular state, region or in the world. It should be in the function of the society, the state and the
citizens so as to provide for safe improvement of the overall community relations.

Keywords: security policy, risks, threats, security system, security, concepts, theories.

INTRODUCTION

The survival of the state and society is a basic condition and the aim of every state policy. Its security
is a requirement for the survival of the state and society. Therefore, the purpose of the acting of all state
institutions is aimed, in part, to do it. Additionally, it has been the framework of security policy, which has
tasked to create an organization and through it the state conduct the internal and external security of the
state and society, or national security.

The security policy is a kind of framework for describing how a country provides security for the state
and its citizens, and is often presented as an integrated document. This document can also be called a plan,
strategy, concept or doctrine’.

Security policy has a present and future role, outlining the core interests of the nation and setting guide-
lines for addressing current and prospective threats and opportunities. Security policies are hierarchically
superior to other subordinate security documents that treat national security such as military doctrine,
security strategy, defense strategy, etc. It also differs from these other policies by the range of subjects that it
addresses, attempting to outline both internal and external threats.

Finally, it seeks to integrate and coordinate the contributions of national security actors as a response to
the interests and threats that deemed most important. Some countries, such as the United Kingdom, France
and China, do not have a joint document on security policy. They rely on defense policies or white papers
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2 gjoreski.igor@yahoo.com
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that focus only on the national defense. Other states classified their security and policy documents, or do
not have comprehensive written policies on security or defense.

There are five main reasons why states should have integrated and comprehensive security policy.
Through this policy they should: ensure that governments consider all threats in a comprehensive way;
increase the effectiveness of the security sector by optimizing the contributions of all security actors; guide
the implementation of the policy to build a domestic consensus; and promote common regional and inter-
national understanding, mutual trust and cooperation.

First, security policy requires a full analysis of all threats to national security in order to establish
comprehensive framework. Internal and external threats have been addressed separately for a long time.
However, the security policy increasingly includes a comprehensive assessment to the domestic and inter-
national security environment. In creation of these policies, each country should seek the assistance and
participation of all relevant governmental stakeholders dealing with security. And ideally, they should seek
assistance from international and non-governmental sectors.

Second, the security policy may help harmonize the contributions of the growing number of security
actors, including those at the national level, local government, the business community (for example, in the
protection of vital infrastructure), various civil society organizations, as well as regional and international
institutions. A centralized process of policy definition could include an input from a variety of sources
which might help in a common understanding of security.

Third, one of the most important issues is that the security policy provides policy guidance to the other
involved actors in conducting national security. This is very important for aligning operational decisions
with the short- term and long-term goals of national policy, security policy provides specific benchmarks.
For the optimal use of resources, in the phase of drafting and implementation, the centralized process al-
lows, avoiding discrepancy, redundancy and deficiency of the limited resources.

Fourth, security policy provides comprehensive approach and ownership of security policy by deepen-
ing discussion and cooperation across professional, departmental and party lines. This dialogue could help
to achieve a consensus on national core values and interests which are important for dealing with treats to
the society and state security.

Fifth, the security policy is a tool for building confidence at regional and international levels. A coherent
and transparent policy communicates the state security concerns related to the international community
thus facilitating international common understanding and mutual cooperation.*

Security policies of modern states should really synchronize all their policies with the main focus aimed
at achieving total (social, economic, political, environmental, health, etc.) security of its citizens. In that
sense, national security nowadays is a significant mechanism in the developed liberal democratic states.
Through those mechanisms, and activation of the security and defense system states realize and protect
essential human rights. Today, the protection of these values, from internal and external treats, is not only
in the hand of state security structure. Furthermore, this function is connected with the ability of a state to
provide economic, political, scientific, technological and technical, and social development and welfare. In
the society there are constant system interactions between the national security system and security envi-
ronments. The first seeks to justify its existence and to provide adequate legitimacy.

A civil society and the state policy have set appropriate requirements and expectations to the national
security system. All are connected for function conducting, security guaranty, including the request for
its implementation in accordance with the law and rules of democratic and political system. In case of
non-functioning between the national security system and its environment, it is possible to come in the
situation that will prevail requirements or the national security system or requirements of its environment.
In both cases, we have the same results with negative consequences for the state national security. The ideal
solution to this problem would be a balancing of values and expectations that will be founded on the exist-
ence of mutual trust among the public, political leaders and the national security system. Such confidence
can only be achieved when the actions of all relevant stakeholders is transparent and open to constant crit-
icism and supervision of all involved subjects.®

According to the analysis of modern national security systems, there are researches that these systems
are considered at the national/state level. It is very important and necessary, for a security policy system, to
analyze various empirical indicators which enable knowledge of its structure and organization on the state
level. Moreover, it is important to pay attention to other factors which affect the states security capabilities.
These include political, economic, geographic and demographic factors, geostrategic, political and military
situation, the rights and obligations of the state arising from international agreements and membership in
international organizations, public opinion, as well as the military-industrial complex and its impact on the
so-called ‘security policies myth

4 Sini$a Tatalovi¢, Anton Grizold, Vlatko Cvrtila: Suvremene sigurnosne politike : drzave i nacionalna sigurnost pocetkom 21. Stol-
jeca, Golden marketing / Tehnicka knjiga, Zagreb, 4/2008
5 Usp. M. Edmonds, Armed Services and Society, Leicester University Press, 1988, p. 132
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In that case the so-called ‘security policies myth’ is a face analyzing and owning the evaluation on the
general as well as specific factors that come from both environments: internal in the some state and in the
international system.

DEFINITION OF EFFECTIVE SECURITY POLICY

The definition of the security policy is a very difficult and complex issue. It requires coordination of
many views and dilemmas for those sensitive topics. The security policy should give the answer to the fol-
lowing questions: When should a review be initiated? Which actors should be involved in the review pro-
cess? Is there an independent leading agency that facilitates and consolidates committees input in security
policy? How did we define national security? What are the current and possible future challenges to nation-
al security? What are available tools for national security and what new instruments may be required? How
do security policies address the balance between transparency and the need to preserve confidentiality in
vital areas of national security? Is there an established supervisory body to monitor and audit the security
policy? Is the monitoring body inclusive? What measures should be taken to distribute the security policy
and the public awareness of its content? All these dilemmas require appropriate answers including a deci-
sion making process. The decision making process in the state security framework, de facto is conducted
according to internal and external forces which affect a subject behavior in the political process.®

LEVELS AND METHODS OF POLICY CREATIONS

Each process has weaknesses in a decision making process regarding the creation of national security
policy. The same is in the case of the Republic of Macedonia. The issue is of particular importance to
specified reluctant approach, inappropriate formulation of the problem, and thus the absence of analysis
as currently adopted policy decisions on security policy and previous analysis and assessments. Having in
mind this, we will analyze phases which are important to build and implement security policy. The main
issue in defining security policy is what the essence of the problem from the policymakers’ viewpoint is and
whether and how it is reflected on the vital national interests.

This opens the challenge for the definition of the basic elements by the holders of security policy. It is
very important to know the steps how to define the issue, and the roles of the participants.

This theme favors a very adequate and comprehensive response that can be initiated with the quote
“what is not forbidden by law is allowed and irreversible”.

Consequently, the procedural actions, in “the procedural sense’, are based on a legal framework regard-
less of what it is. The problem will pass through execution acts, and then through other system processes.
There is another wide range of participants as well. Each of them, according to their powers and responsi-
bilities, take their proper place in defining the problem. They can be servants in the security institutions, or
other indirectly competent authorities. In the case of Macedonia, from a methodological point of view, it is
recommended to put attention to access in the formulation of the security problem (problems). We have to
use methodological tools through the research process (hypothesis, general and scientific knowledge of is-
sue research as well as results from previous researches. The most important phase is the formulation of the
research subject and clear definition of used terms. Furthermore, it is recommended to study previous stra-
tegic documents from governmental institutions or non-governmental organizations. If we have a clearly
formulated research subject, it will produce clear goals, tasks, hypothesis, forms and statements. According
to Pande Lazarevski, the preliminary subject formulation in the research context is an issue which concerns
national security, security policy, and political stability. With this phase starts the shaping of the state’s se-
curity policy. This is a fundamental phase in the creation of the security policy. In other words, assuming
there is a clearly defined goal which has to be achieved, the selection of the strategic approach following
comprehensive analysis of all relevant factors act as an outcome of specific policies.

We have to take care what is the relation between the approaches of the security policy holder in a giv-
en political moment to the analysis of the situation. Here again we meet with the same inconsistencies in
creating the security policy of the Republic of Macedonia. How does the process go and who participates in
the implementation of the analysis of the political situation in a security point, as methodological analysis is
designed and where is it focused on the subject term (which subject is to be analyzed).

Through situational analysis starts the process of shaping the security policy regarding a specific issue.
Having in mind the previous research results from the strategic analysis connected with basic trends/pro-
cesses in the country, a region/or at the global level, the goal will be conducting a SWOT analysis which

6 Usp. D. Murray u P. R. Viotti (ur) The Defense Policies of Nations. A Comparative Study, The John Hopkins University Press, Balti-
more and London, 1994, p. 15
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will identify all needed elements of the country. That will give a clear picture about political views of the
Government and country. Now we have a new phase in the creation of security policy, because the holder
of the security policy (Government) is ethnicity which is different from the state as a political community.
Namely, the Government is a part of the state, but the Republic of Macedonia cannot be reduced to the
Government - the Government and state are two organizations with different kinds of rank.

However, considering a particular dispute, it is inevitable to raise a question if there is an overlap of the
interest position of the Government (i.e. the party / parties and individuals that comprise it) and the nation
(political community). The dilemma is where the places and positions of the Parliament of the Republic of
Macedonia and the President of the country are, as part of the security system of the Republic of Macedo-
nia. Accordingly, we may conclude that there are overlaps in terms of the target of interest and of course the
level of concern and participation in the security policy.

Deeply analyzing the adopted documents that include security policy, we can see that most of them are
outdated and need to be updated or to create new ones Therefore, it is important to decide which approach-
es will be taken in the prediction of future (possible) situations regarding the political environment and the
country’s position, as well as the security policy context of the holder (holders).

Political prediction is a phase which creates basic assumptions about future situation of the security
environment. This is the basis of information about the nature of the problem and the problem situation
which has been created around it. That integrates previously obtained analytical findings: the key moments
that mostly affect the development of security policy and they can be identified as a threat or an opportunity
(convenience).

In other words, predicting the future security constellation and security threats means real knowledge
of the nature and behavior of the key factors that shape the security environment. In fact, the knowledge
about the past is a condition for understanding the present. And both are conditions for anticipating the
future. The main objective of the prediction is to provide active attitude towards development, or to refer
to: the possible development, direct and indirect implications of possible developments of the country and
/ or the Government, the possible ways to treat the problem and implications of the application of a policy
in a given constellation of relationships.

This leads to the necessity of creating and simulating different scenarios for development. Such scenari-
os should test different variants of behavior of direct and indirect stakeholders in the problem situation and
gradually build optimal performance for security approach that the government and other elements of the
security system of the Republic of Macedonia should apply in reality.

The analysis of the environment basically indicates how the President of the State, the Parliament and
the Government real set targets should be achieved. Then, that stage together with the prediction of the
future security environment situation suggests: (a) in which direction modalities of security policy should
be sought and (b) what the Government or security policy holder (holders) should do to be in a position to
implement the policy and to achieve the objectives that they have set. Having that in mind, we need to move
to the next stage which is the choice of security alternative.

At this phase, we should shape views on the options which particular action allows the most appropriate
way to achieve the desired goal. In this sense, the choice of a specific security policy approach has implied a
previous comparative analysis or assessment for the possible consequences for political and security action
implicated by each of the considered options. In this context, the question is: What is the optimal alternative
and why?

According to Pande Lazarevski, in “determining” which of the alternatives is true, an inevitable ques-
tions are as follows: goals (What we want?), cost (How much will the achievement of the objectives cost?),
restrictions (What factors limit / hinder achievement to the end?), side effects (What can result from the
efforts to achieve the goals or the attainment of the objectives?), time (When are consequences of the choic-
es made regarding the alternative?), risk / uncertainty (What risk implies choice and how much is it likely
to cause effects that are expected?).

Hence, in practice, the evaluation and selection of security policy and its strategies and concepts, implies
a constant orientation to future situations that a security system must have in creating the security policy of
the Republic of Macedonia.

This is a constant clarification of new created relations (in the context of the dynamics of the security
process) and, in that sense, there is a constant alignment of the organization and procedures of the security
policy holder (holders) in a way that would optimize it (its) position in the changing security constellation.

As already mentioned, the political and security process is absolutely dynamic without a real beginning
or end. Each security situation, understood as an overview of the dynamics of politics or as a process, im-
plies choice. It can be further developed in different directions, depending on the value of specialization,
rigidity of the objectives, analytical power, strategic imagination, intuition and operational security of an ac-
tor’s performance. All these are in the range of opportunities provided by specific historical time and space.
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The choice of approach used to solve the current issue completes the process of modeling a security
policy. The next phase is the implementation or enforcement of the chosen way of security and political
action. Certainly, the implementation phase may include corrections and updates. But, if we want to speak
of any corrections or updates of the security policy that is in progress, first of all we should follow, or track
the results it has achieved.

The following functions of the evaluation could be identified through the implementation and mon-
itoring process: to provide reliable and established knowledge for the subject of analysis and the perfor-
mance of the security policy; contribute to the improvement of the criteria - selection of security strategies
and concepts; to contribute to the restructuring of the security problem, redefining the political and se-
curity guidelines and goals and replacement, correction or upgrading administered security strategy and
concepts. The security policy performance assessment may aftect its future implementation in one of the
following ways: setting (modification) of the security policy of the Republic of Macedonia in accordance
with the new conditions and knowledge; continuing with specific security policy without additional mod-
ifications (the results are expected); stop security policy if the goal is already achieved. However, if we want
to evaluate security policy, strategies and concepts, they should meet following requirements: it should be
clearly defined and specitied, clear assumptions that link security and political activities with the objectives
should be set.

CONCLUSION

Considering the subject of this research and impact of modern theoretical and conceptual approaches
to the creation of the security policy of the Republic of Macedonia, and having in mind what has been said
previously, we can define clear need for the development of the so-called strategic research / studies on
security policy and its concepts of security. According to Pande Lazarevski, it is necessary to consider the
following: What is the real problem and why should we explore in a Centre for Security Policy (State Insti-
tute for Security Policy)? What is the situation at the moment (status)? In which direction should it evolve
(dynamics and trends)? If it comes to more problems, then what is their common denominator? From
what point of view (perspective) can these problems be analyzed (in terms of individual, group, specific
institution / authority; order)? What countries (dimensions) have these problems (e.g. political - internal
and international, economic, organizational, social, psychological ...)? Who are the stakeholders for these
problems? Whether and how these problems are interconnected and how they are reflected in the environ-
ment (relations).

The issues and problems in the area of security and its policies should be subject to strategic research
that can have political, legal, organizational psychological, security, economic, technological and military
dimension. Of course, this division is conditional, because in practice their combination is almost inevita-
ble. However, for the moment, depending on the research approach the focus is on the analysis in prepara-
tion for the appropriate security policy.

The political analysis should put its emphasis on: the functioning of the political system and the security
and political situation and stability of the country; political process when making decisions relevant to se-
curity and its policies and logistics process; strategic aspects of security policy and the ability of the political
leadership to mobilize national resources; international relations and foreign policy of the country relevant
security.

A special issue on the approach of strategic research for security in the State Center (Institute for Secu-
rity Policy) is the subject of research. The adequacy and value of analytical and prognostic methods / tech-
niques used in one of the key moments are undoubtedly the evaluation and selection of analytical paradigm
which remains the key to understanding and interpretation of the problems analyzed and predicted future.

The process of the formulation of security policy should pass through two steps. The first phase will
include a broad and inclusive socio-political consultation leading to a non-binding report to the govern-
ment with suggestions for main principles for security policy. The second phase should involve prepared
proposals for security policy by a governmental body. The compliance will be achieved by different actors
involved in the security system, then an input during the preparation of the policy should be looked for, and
that initial drafts should be sent to all involved actors, whether internal or public, or a combination of both.

If we take into account the current institutional, staff and methodological construction in terms of mon-
itoring, selection, analysis and evaluation of information relevant to national security and its policies, it can
be concluded that there is no clear established procedure and the institutional framework for determining
the comprehensive security policy, and effective and efficient protection of the defined national interests.

Moreover, the key political entities are not in agreement in terms of the priorities in the domain of se-
curity policy. There are differences between immediate and long-term interests and goals and a consensual
agreement how to protect the vital interests of the country.
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The main pillars of the security policy of the Republic of Macedonia are democratic pluralist institu-
tions, their legal framework and institutional ramifications, and human resources potential and the man-
agement and governance. The security policy is a basic guarantee for the protection of constitutional values,
as well as protection and personal security of citizens, ensuring the independence and territorial integrity
of the state, political freedoms, civil and human rights of the citizens. Security policy of the Republic of
Macedonia establishes global conceptual-doctrinal and strategic views and definitions of security, as well as
specific strategies for diplomatic, political, economic and military sphere.”

The security policy of the Republic of Macedonia has to implement a single conceptual system for
security of the entire territory of the country, with a strict hierarchy, to determine the structures of specific
subsystems (Defense, Homeland Security, Crisis management, protection and rescue and others), to deter-
mine the objectives, functions, methods and means of action, and to provide quality vertical and horizontal
coordination at all levels of a unique security system.

There are three levels of functioning (administration) of the security system: political, security level,
defense security level institutional and organizational level.

In the future, a multifaceted procedure should be prescribed for adoption of important documents in
the field of security. This procedure should include more actors in the security policy, as well as main stake-
holders and competent structures. They share a lot of common functions, which are not clearly identified
and specified between institutions.

The extension of the observations to issues related to national security has a goal to show how complex
the material work is. Taking into account the situation in the region and their variability, dynamism and in-
tensity, we can say that the security system should be flexible, adaptable to changing security environment.
That should include comprehensive review and update of the security policy of the Republic of Macedonia
in every three to five years.
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IS THE WESTERN BALKANS
A SAFE GEOPOLITICAL CONSTRUCTION?!
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Abstract: In this paper, the author analyzes the current and contemporary security challenges in the
Western Balkans, a region that is highly burdened by the legacy of a bad disintegration of the former Yu-
goslavia. In this zone of potential new escalation of ethnic hostilities in Southeastern Europe, numerous
bilateral problems between the countries remained unresolved, which affects organized crime, religious
fundamentalism and various forms of extremism.

“The European perspective” of the Western Balkan countries often appears in the dominant public dis-
course as a substitute for the otherwise very weak and very fragile state structures in the fight against con-
temporary security challenges. However, it has been shown that the very membership in the European Un-
ion is not a sufficient mechanism for preventing these challenges. This has been confirmed by insufficiently
consolidated internal political, economic and other conditions in Bulgaria and Romania, which have been
facing certain forms of systemic corruption and economy-related crime after 2007 despite joining the EU.

Keywords: Western Balkans, former Yugoslavia, Serbia, Bosnia—Herzegovina, Macedonia, Montene-
gro, Albania, European Union, United Stataes of America.

INTRODUCTION

During the modern political history of the continent, that is to say during the past two centuries, the
southeastern parts of Europe have been extremely unstable and unpredictable security-wise. In addition,
conflicts between various empires, especially after 1800, and their impact on the Balkans, have left deep
scars that cannot be ignored even today (Austria-Hungary, the Ottoman Empire, the Republic of Venice,
etc.).” The divisions between these empires and their different cultural and other influence on eth-
nic groups in the Balkans have contributed to the fact that the ending of the Cold War (1989) and
the dissolution of the former Yugoslavia (from 1991 until 2006) happened in this region in a highly
conflictive atmosphere, most often followed by brutal armed conflicts and the emergence of new
exclusive (ethno) national states.* Such newly “reconfigured” Balkans, and particularly its western
part, in spite of the intention to be fully integrated in the European Union over the past 15 years, that
is, after 2000, remains faced with deep divisions and existing latent tensions.

The Western Balkans, as a geopolitical coinage created in late1990s, was basically supposed to mark the
countries and entities established on the territory of the former Yugoslav Federation and neighbouring Al-
bania, and thus terminologically and geopolitically distinguish this region in relation to the countries of the
Central and Eastern Europe.’ In addition, this phrase was supposed to be much narrower and more specific
in relation to a wider phrase — Southeast Europe, which in addition to the Western Balkans, also includes
Slovenia, Romania, Bulgaria, Greece, Cyprus and parts of Turkey.®

Even today, the region of the Western Balkans is full of deep ethnic divisions, which followed
after the disolution of the former Socialist Federal Republic of Yugoslavia, which most realistically
reflect in fundamentally and deeply divided tri-ethnic Bosnia and Herzegovina, bi-ethnically divided
Republic of Macedonia, as well as de facto ethnically divided Kosovo between the dominant ethnic

1 The paper has been carried out within the project Serbia in contemporary international integration processes — foreign policy; inter-
national, economic, legal and security aspects of the Ministry of Education, Science and Technological Development of the Republic of
Serbia, No. OI 179023 for the 2011-2015 period.

2 dragandjuk@yahoo.com

3 Dragan Dukanovié, “Bilateral Relations Between The Western Balkan Countries — Historical Background And Contemporary
Challenges’, in: Dugko Dimitrijevi¢, Ivona Ladevac and Ana Jovi¢-Lazi¢ (eds), Regionalism and Reconciliation, Global Resource Man-
agement, Doshisha University, Japan, Institute of International Politics and Economics, Belgrade, 2014, pp. 111-127.

4 Dragan Dukanovi¢, ,,Zanemareni gradanin i ‘svemo¢ni etnos — legitimacijski temelji postjugoslovenskih drzava i entiteta’, in:
Milan Podunavac, Biljana Dordevi¢, Ustavi u vremenu krize: postjugoslovenska perspektiva, Beograd, 2014, str. 103-118.

5 See: Dragan Pukanovié, ,,Evropska unija i Zapadni Balkan: ocekivanja i is¢ekivanja®, Kultura polisa, god. XI, posebno izdanje,
Kultura — Polis Novi Sad, Institut za evropske studije, Beograd, Novi Sad, 2014, str. 25-38.

6 Ibidem.
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Albanians and minority Serbs in enclaves in the central and northern parts of this entity.” All previ-
ous attempts of the newly established political elites in the Western Balkans (especially after 2000)
to overcome the “heritage” of the armed conflicts in this region, that is, bilateral issues related to the
crash of Yugoslavia, and to somehow remove them through the European and Euro-Atlantic integra-
tion, do not provide a reasonable basis for the hope that certain forms of latent tensions in the region
will be eliminated in the future.® On the contrary, the Western Balkans region is still in the “vicious circle”
of its own internal problems, economic underdevelopment and inter-ethnic distrust.

THE WESTERN BALKANS IN THE GLOBAL SCALE IN 2015
BETWEEN “THE EAST” AND “THE WEST”

The current outlines of a global “East-West” conflict, related to the Ukraine crisis, ie. local internal con-
flicts between pro-Russian rebels and the central government of the country, as well as the annexation of
the Crimea in 2014, also replicated in the Western Balkans to a certain extent.” On the one hand, over the
past year Albania, Montenegro and Kosovo have introduced economic and other sanctions against
the Russian Federation, thus actually joining the efforts of the European Union, as well as the United
States, to change the situation in Ukraine through pressures directed towards the official Moscow.'
In this way, primarily Albania, which has been a member of NATO since 2009, and Montenegro,
which has been invited to join this organization, have shown a willingness to fully support the efforts
to stop the conflict in Ukraine and to condemn the annexation of a part of its territory."

However, Serbia, Macedonia and Bosnia and Herzegovina have not imposed restrictive measures against
the Russian Federation, among other things due to the fact that they, on a foreign policy plane, are trying
to maintain reserved position and open alternative to fairly close relations with the Russian Federation."
This was done despite the fact that essential and key foreign policy priority for these countries is the very
membership in the European Union. Especially strange is the behaviour of the official Skopje, which did
not introduce sanctions against Russia despite the fact that this country’s orientation and de facto key foreign
policy goal is membership in the North Atlantic Alliance. At the same time, the failure of the project “South
Strean’; which has been promoted by the Russian Federation in the past and the present decade, which tried
to start it — construct it in cooperation with the governments of the countries of Southeastern Europe, pri-
marily Bulgaria, Serbia and Hungary, in December 2014, after notice of withdrawal of the Russian side from
this project, resulted in energy uncertainty in the Western Balkans. In this sense, the question of energy pro-
curement in the Western Balkans and Southeastern Europe will further gain in importance in the future.”

The further evolution of the Ukraine crisis will certainly influence how some Western Balkan
countries will position themselves towards certain global actors. In this regard, Serbia has a special
responsibility, given that during this year it is chairing the Organization for Security and Coopera-
tion in Europe (OSCE)." In this regard, both the Russian Federation, as well as the Western coun-
tries, will influence Serbia. Macedonia will try to maintain a similar position, by trying to not disturb
the relations with Russia in the coming period. Bosnia and Herzegovina will, primarily owing to
undoubtedly strong influence of the official Moscow in the entity with Serbian majority, the Republic
of Srpska, also retain a similar foreign policy position."

7 See: Dragan Dukanovi¢, Institucionalni modeli i demokratizacija postjugoslovenskih drzava, Institut za medunarodnu politiku i
privredu, Beograd, 2007, str. 137-162.

8 Jelica Mini¢, Dragan Pukanovi¢, Jasminka Kronja, Regionalna saradnja na Zapadnom Balkanu - kako dalje?, (urednik doc. dr Filip
Ejdus), Istrazivacki forum, Evropski pokret u Srbiji, Beograd, maj 2014, str. 2-20.

9 See: ,Ukrajinska kriza: Balkan izmedu Zapada i Rusije’, Radio Slobodna Evropa - Balkanski servis, Prag, 26. mart/ozujak 2014,
Internet: http://www.slobodnaevropa.org/content/balkan-izmedjuu-zapada-i-rusije/25310548 html, 12/12/2014.

10 See: Dragan Dukanovi¢, ,,Drzave Zapadnog Balkana i Zajednicka spoljna i bezbednosna politika Evropske unije izmedu nor-
mativnog, deklarativnog i stvarnog®, Godisnjak FPN, Fakultet politickih nauka Univerziteta u Beogradu, god. VIIL, br. 12, Beograd,
Decembar 2014, Beograd, 2014, str. 9-40. See also: “Council Regulation (EU) No. 269/2014 of 17 March 2014 concerning restrictive
mesures in respect of actions understanding of treathing the territorial integrity, soverenity and independence of Ukraine®, Official
Journal of the European Union, L 78/6, 17 March 2014.

11 See: ,Tanilir: Crna Gora ¢e biti pozvana u NATO krajem 2015. godine®, Portal Analitika, Podgorica, 7. decembar 2014, Internet,
http://portalanalitika.me/clanak/169343/tanilir-crna-gora-ce-biti-pozvana-u-nato-krajem-2015, 12/12/2014. i “Ruski ambassador u
Crnoj Gori: sankcije Rusiji nisu u redu”, Vecernje novosti, Beograd, 9. maj 2014, Internet, http://www.novosti.rs/vesti/planeta.300.
html:490785-Ruski-ambasador-u-Crnoj-Gori-Sankcije-Rusiji-nisu-u-redu, 12/12/2014.

12 Dragan Dukanovi¢, ,,Drzave Zapadnog Balkana i Zajednicka spoljna i bezbednosna politika Evropske unije izmedu normativnog,
deklarativnog i stvarnog®, Godisnjak FPN, op. cit., str. 9-40.

13 Darya Korsunskaya, “Putin drops South Stream gas pipeline to EU, courts Turkey”, Reuters, December 1%, 2014, Internet, http://
www.reuters.com/article/2014/12/01/us-russia-gas-gazprom-pipeline-idUSKCNOJF30A20141201, 12/12/2014.

14 See: “2015 OSCE — Serbian Chermanship’, Ministarstvo spoljnih poslova Srbije, Beograd, Internet, http://www.mfa.gov.rs/en/
themes/osce-2015, 12/01/2015.

15 See: “Rusi pomazu budzetu RS i $alju mazut’, Srpska24.com, Banja Luka, 16. septembar 2014, Internet, http://srpska24.com/
rusi-pomazu-budzetu-rs-i-salju-mazut/, 12/12/2014.
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THE WESTERN BALKANS AND THE PRESENT
AND “FUTURE” EUROPEAN UNION

Even the European Union, in which all the countries of this region have seeked a membership over the
past few decades, especially after the adoption of the Lisbon Treaty of 2009,' is experiencing a certain
transformation with quite uncertain and unpredictable ending. In this regard, different ideas for its
further deepening are evident (strengthening of its institutions and powers); however, strengthening
of right-wing political options in some member states, which in a way challenge the credibility of
today’s European Union, is also evident (e.g., the National Front in France, or right-wing political
parties in Hungary - Jobbik and Fidesz)."” However, these forces, which perhaps are substantially
more dominant in some member states of the European Union, are not enough influential in relation
to those who are in favour of deepening integration within the institutional framework of the Union.

One of the potential scenarios related to the future of the European Union is that after a possible ref-
erendum on the staying of the United Kingdom of Great Britain and Northern Ireland in this organization,
which is expected to be held in 2017, and GB’s eventual abandonment of the Union, building of stronger,
federal and, in a way; state structures would follow (restoration of the idea about the United States of Europe).
In this case, it is evident that the Federal Republic of Germany would undoubtedly have the most influential
role in this redefined European Union, which would then, much easier than the present Union, manage
to actually integrate western parts of the Balkans. On the other hand, the scenarios of potential internal,
dominantly regional divisions within the European Union'® would bring new challenges in Southeastern
Europe, that is, on those potential “boundaries” that would divide the spheres of influence in Central Eu-
rope and Balkans. This primarily refers to central, northern and western parts of Bosnia and Herzegovina
inhabited by Croats, Boka Kotorska and the Budva Riviera in Montenegro and the far north and northwest
of Vojvodina inhabitated by Croats and Hungarians. The same applies to the parts of Transylvania inhab-
itated dominantly by Hungarians. In case of such a scenario, it should be stressed that the instability of the
Western Balkans is certainly evident again, with quite unforeseeable and negative consequences.

However, one should note the fact that the European Union is a very important stakeholder in the West-
ern Balkans when it comes to reducing the evident tensions between the newly formed countries in this
region. The EU, owing primarily to development of the regional approach (1996-7) and the Stabilisation
and Association Process (1999-) in the last and this decade has managed to initiate the solving of numerous
open issues between the countries and entities of the Western Balkans.' This was done first and foremost
through the conditionality policy towards all stakeholders in the region, in the context of EU accession.”

Slovenia and Croatia became members of the Union in 2004 and 2013, but still have not fully resolved
problems in interpersonal relationships, and Croatia has not resolved issues with the other “new” neigh-
bouring countries (Bosnia and Herzegovina, Serbia and Montenegro).” The dominant issues in this regard
are related to the dissolution of the former Socialist Federal Republic of Yugoslavia; however, they (such as
determining borders, the status of refugees, succession of property of the former federation, the status of
the newly established ethnic minorities, etc.) are not that huge to substantially and in long term jeopardize
the regional stability.?

On the other hand, the European integration process, as well as joining the North Atlantic Alliance
(NATO), in a certain way very often “blur” the real situation in the Western Balkans, since in the process
of integration, objective interethnic problems remain unrecognized, or they simply get bypassed. In this
context, the inter-ethnic tolerance and multiculturalism are often (over)emphasized and manifested in the
Western Balkans through the display of certain “good qualities” before the European Union, for the sake of
full membership in this organization, and not as a real result of internal “maturity” of these communities.
Therefore, it should be noted that in fact most of these communities of the Western Balkans are still reluctant
to truly and essentially accept any kind of collective specificity (ethnic, religious, ideological, sexual, etc.).

16 “Treaty of Lisbon", Lisbon, 13 December 2007. Internet, http://eur-lex.europa.eu/legal-content/EN/ALL/;ELX_SESSIONID=-
1ONT(ZYXps2nTtZLyvvD2X4yJpL6hqRJRpJP1gDLxC2Qh8bYP2n!-5901151252uri=0J:C:2007:306:TOC, 12/12/2014.

17 Branislav Omorac, “Uspeh desnice u Evropi’, Srpski akademski krug, Beograd, 9. jun 2014, Internet, http://akademskikrug.rs/
uspeh-desnice-u-evropi/, 12/12/2014.

18 The ideas on the division of Europe into Western Europe, Central Europe, the Nordic-Baltic region and the Balkans have been
emerging several times and in several variations since 1990 onwards. See in: Dragan Pukanovi¢, ,, Attempts to restore Austria-Hunga-
ry after 1918 — between austronostalgia and reality”, in: Dusko Dimitrijevi¢ (ed.), The Old and New World Order - between European
integration and the historical burdens: Prospects and Challenges for Europe of 21st century, Institute of International Politics and Econo-
mics, Belgrade, 2014, pp. 222-223.

19 See: Dusko Lopandic, ,Sukcesivna prosirenja Evropske unije i Zapadni Balkan', Review of International Affairs, Vol. 64, No. 1150,
Belgrade, 7-20.

20 See: Dusko Lopandi¢, “Evrokriza’ i buduénost Evropske unije’, Medunarodna politika, god. 62, broj 1144, Beograd, 2011, str. 5-18.
21 Dragan Pukanovi¢, “Bilateral Relations Between The Western Balkan Countries — Historical Background And Contemporary
Challenges’, in: Dusko Dimitrijevi¢, Ivona Ladevac and Ana Jovi¢-Lazi¢ (eds), Regionalism and Reconciliation, op. cit., pp. 111-127.
22 Ibidem.
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Often these processes can be seen even after the accession of some countries of Southeastern Europe
to the European Union. After the accession of Bulgaria and Romania to the Union in 2007, first followed
only dissatisfaction of some leading countries of the European Union (primarily the Federal Republic of
Germany) due to insufficient fulfilment of criteria regarding the accession, and then this dissatisfaction ev-
idently grew. In fact, these countries were mainly “pressured” to carry out judicial reform and fight against
organized crime and corruption, however all these did not happen.” Even today, these countries, despite
the fact that they have already been eight years members of the European Union, are facing a certain
type of atrophy of functional judicial, political and economic institutions.*

Some of the above-mentioned countries are projecting certain problems to neighbours that are
not members of the European Union, thus in a way abusing their membership in this organization.
In this regard, 3 years ago “artificial” problem of the status of the Vlach population in Eastern Serbia
occured, which was emphasized by Romania,” and similar conditions regarding the status of the
Bulgarian minority in Serbia were set from time to time by the official Sofia.?® At the same time, Bul-
garia and Greece deny the specific identity characteristics of Macedonians, which beyond any doubt
arose as a specificum of ethnogenesis of these ethnic communities. This refers to the name of the country,
its symbols, Macedonian language, the status of the Macedonian Orthodox Church, etc. This situation,
bearing in mind the extremely complex inter-ethnic relations in Macedonia between Macedonians and
Albanians, can only further weaken the stability of this, already, very unstable country.

THE WESTERN BALKANS IN THE “MIRROR” — BILATERAL ISSUES,
INTER-ETHNICAL CHALLENGES AND CROSS-BORDER CRIME

After the analysis of the situation in the Western Balkans in the global and European scale, it is neces-
sary to analyze how this region is facing its internal problems. It should be noted that the multilateral forms
of regional cooperation in the Western Balkans have been producing results over the past decade and a
half, both in terms of spreading mutual trust between countries and entities in the region. In addition, these
forms of intergovernmental cooperation in the Western Balkans, although they disappeared under the de-
cisive influence of the United States and the European Union, are now developing a completely different
institutional forms and outlines, primarily due to deepened multilateral cooperation within the framework
of the Regional Cooperation Council”” Since its establishment in 2008, that is, after the institutional
transformation of the former Stability Pact for South Eastern Europe, it has become a respectable fac-
tor of regional stability, recognized both in relation to the European Union and other non-regional
stakeholders.”

The mentioned unresolved issues in the bilateral relations between the countries of the Western Bal-
kans, which are related to the process of dissolution of the former Yugoslavia, such as interstate delineation,
issues of succession of properties of the former common state, the status of refugees, etc., together with
minority issues, all leave trace in intergovernmental relations.” Today, the minority issues burden Serbi-
an-Croatian, Serbian-Albanian, Montenegrin-Kosovo and the Montenegrin-Albanian relations. Despite
the fact that there are significant issues relating to the status of ethnic communities in the Western Balkans,
primarily to “new” minorities, the fact is that these issues, however, are not radicalized to the extent that
they can lead to drastic destabilization of the Western Balkans.*

However, no such conclusion can be drawn when it comes to religious fundamentalism in the Western
Balkans. The above-mentioned is a quite realistic basis for the emergence of certain forms of terrorism
and ethnically/religiously motivated violence. A similar activity was evident in Macedonia when on April
12, 2012 five Macedonians were killed in Smilkovski Lake near Skopje.*! Similar terroristic activities in
the Western Balkans would cause certain related reactions in the wider region and the potential spiral of

23 G.K, “Romania and Bulgaria: Depressing reading’, The Economist, London, January 22", 2014, Internet, http://www.economist.
com/blogs/easternapproaches/2014/01/romania-and-bulgaria, 12/12/2014.

24 Ibidem.

25 The official Romania seeks to integrate the entire population of Vlachs in Serbia in the Romanian national corpus, although they
in census in this country declarate themselves using a different ethnic determinant. See: ,,EU Expansion — Romania bloks Serbias Can-
didacy*, Deutsche Welle, Berlin, Internet, http://www.dw.de/romania-blocks-serbias-eu-candidacy-for-now/a-15774734, 15/01/2015.
26 Zarko Petrovi¢, Igor Novakovi¢, Bulgarians in Serbia: a Serbian-Bulgarian relations in the light of Serbias European integration,
ISAC fond, Friedrich Ebert fondacija, Beograd, 2013, str. 4-47.

27 Jelica Mini¢, Dragan Pukanovié, Jasminka Kronja, Regionalna saradnja na Zapadnom Balkanu - kako dalje?, (urednik doc. dr
Filip Ejdus), op. cit., str. 2-20.

28 Ibidem.

29 Dragan Pukanovié, “Bilateral Relations Between The Western Balkan Countries — Historical Background And Contemporary
Challenges’, in: Dusko Dimitrijevi¢, Ivona Ladevac and Ana Jovi¢-Lazi¢ (eds), Regionalism and Reconciliation, op. cit., pp. 111-127.
30 Ibidem.

31 ,Skoplje: islamisti izvrsili ubistrva’, RTV B92, Beograd, 1. maj 2015, Internet, http://www.b92.net/info/vesti/index.
php?yyyy=2012&mm=05&dd=01&nav_category=167&nav_id=605483, 12/12/2014.
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ethnically motivated violence. One should add to this as an illustration a constatation of the truly heated
situation related to the release of a drone with a flag of the so-called “Autochthonous’Albania on the JNA
Stadium, on the football match between Albania and Serbia, in mid-October 2014.* After this unusual
incident, members of the Albanian community in Macedonia, Kosovo, southern Serbia and Montenegro
- in the whole region where they lived - began gathering with the aim of supporting the public display of
the mentioned flag.

There are dditional capacities for potential further destabilization of the already fragile inter-ethnic
relations in other countries of the region, and this primarily referes to Bosnia and Herzegovina and some
parts of Serbia (primarily Sandzak). This in the first place could be the potential radicalization of previously
outlined objectives of Croatian political parties and leaders in Bosnia and Herzegovina, concerning the
establishment of a separate territorial unit within this otherwise extremely complex state.

Another potential and very strong form of challenge to regional stability is related to the strengthening
of radical right-wing organizations, which promote open chauvinism and intolerance. There are more and
more of them in the Western Balkan region, and they are more often registered not only as classical political
parties, but also as civic associations or NGOs.

Transnational aspects of cross-border crime cannot and have not circumvented the Western Balkan
countries, as it is the region at the borders of the European Union. In this regard, the Western Balkans are
exposed to numerous activities that have the classic features of organized crime. This primarily refers to
a number of activities such as human trafficking, drug smuggling, illegal migrant smuggling and money
laundering.* In addition to these activities, recently specially organized groups of sports fans appeared
that provoke and incite violence at sporting events, and whose functioning is often associated with certain
radical right-wing organizations.* At the same time, according to some analysts of the security situation in
the Western Balkans, there are also new security challenges, primarily trade in counterfeit products and the
emergence of organized groups of motorcyclists (aka bikers), as organized criminal gropus.

However, the above-mentioned problems can be repaired both by better operational police cooperation
between the Western Balkan countries, and by developing more adequate cooperation in the field of justice.
Here certainly the most significant role is played by the Southeast European Law Enforcement Centre (SE-
LEC Center), located in the Romanian capital - Bucharest.*

In the forthcoming period, one should not underestimate the possibility of new security challenges to
the Western Balkans, which will also contain capacities for instability. In this respect, all the countries of the
region are facing a serious task related to reducing the potential impact of criminal groups and organized
crime to holders of political power. This also applies to the judiciary, as well as the police structures. “The
European perspective” of the Western Balkan countries often appears in the dominant public discourse as
a substitute for the otherwise very weak and very fragile state structures in the fight against contemporary
security challenges. These countries expect that the sole membership in the European Union will solve
their internal problems. Objective disadvantages of insufficiently “strong’countries and their structures are
“hidden” behind such assessments, which are related to the dominant lack of will of political actors to deal
with problems of organized crime and corruption at the national level.

Nevertheless, so far it has been shown that the membership in the European Union is not a sufficient or
fully adequate mechanism for preventing the above-mentioned numerous challenges to regional stability
and national security. This has been confirmed by insufficiently consolidated internal political, economic
and other conditions in Bulgaria and Romania, which after 2007, despite joining the EU, have been fac-
ing certain forms of systemic corruption and economy-related crime. In this regard, the administration in
Brussels often applies certain restrictive measures towards these countries, as a specific form of continuing
the policy of conditionality even after their accession to the European Union.

CONCLUSION

However, the Western Balkans, despite certain progress in relation to the period of armed conflicts in
this region in 1990s, remain considered by the Western Europe as a problematic region, without enough
strong arguments for its admission into the European Union. In this sense, at times exaggerated intentions
of political elites and professional circles of the Western Balkans to highlight as the main argument for join-

32 See: ,Skandal, dron, zastava i tuca’, RTV B92, Beograd, 14. oktobar 2014, Internet, http://www.b92.net/sport/fudbal/vesti.
php?yyyy=2014&mm=10&dd=14&nav_id=911662, 12/12/2014.

33 Sergej Uljanov, Zeljko Jovi¢, Dragan Pukanovi¢, ,,Bezbednosni izazovi evropskih integracija Zapadnog Balkana', u: Dragan Pu-
kanovi¢ i Vladimir Trapara (urs.), Evropska unija i Zapadni Balkan, Institut za medunarodnu politiku i privredu, Beograd, 2014, str.
58-72.

34 Ibidem, str. 69-72.

35 Ibidem, str. 69-72.

36 See - www.selec.org.
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ing the EU the potential new instability and conflicts in the region, do not provide the possibility to perceive
the importance of this process differently, primarily in the countries of the Western Europe.

Besides, the United States administration in a way shows a certain type of disinterest to provide impetus
to the Western Balkans to join the European Union as soon as possible. The United States are currently
busy with other areas and regions of the world, primarily with the Ukraine crisis, which escalated in 2014
and which still has the potential for new escalation. In this context, it can be concluded that the current
global developments, primarily in connection with the Ukrainian crisis, can potentially affect the Western
Balkans, especially in the case of possible stronger escalation of the conflict between the East and West.

It should be emphasized that in the future the Western Balkan countries should strengthen their insti-
tutional capacities to successfully cope with numerous challenges to their own safety, and they should do so
with the support of the European Union, instead of unrealistically presenting their institutional frameworks
(judicial and other structures) and thus essentially bluring their own impotence.

The basic concept related to the emergence of geopolitical determinant “Western Balkans, although
coined in the period of post-conflict stabilization in the region (1999), failed to fully reaftirm the image of
this part of Europe and to promote it as a safe and economically progressive region. On the contrary, the
Western Balkans are still linked to, in the first place, bad legacy of former armed conflicts, as well as po-
tential new instabilities. It should be noted that the economic crisis that has shaken the whole world since
2008, further destabilizes the situation in the region, given the high rate of public debt of countries in the
region, unemployment and reduced ammount of direct investments. These are just some of the additional
indicators that the instability in the Western Balkan region may grow in the future.
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Abstract: The end of the Cold War brings to the fore a new, nontraditional security threats that have
risen in prominence marking the emergence of a new context for the international order and security en-
vironment. This particularly is important in the post conflict areas such as Balkan. Countries in the Balkan
are struggling to find sustainable frameworks for dealing with new security challenges more systematically.
Through capacity and state institutions building for the improvement of primarily public safety, stability
and overall prosperity in Southeast Europe, the integration process is well advanced so that today many
countries of Southeast Europe are fully integrated in European Union. In this paper, the author gives an
overview of existing regional mechanisms in South East Europe, related to confidence building and crea-
tion of a more secure region in today’s world, emphasizing the objectives of those initiatives.

Keywords: region, security, initiative, cooperation.

INTRODUCTION

The post Cold War period has marked a new, nontraditional security threats that have risen in promi-
nence, marking the emergence of a new context for the international order and security environment. To-
day’s major security challenges such as terrorism, trafficking of drugs, weapons and people, environmental
and healthcare crises and natural disasters increasingly require regional cooperation due to their cross—
border nature. While the countries in Balkan are embarking on the process of institutionalizing patterns of
regional cooperation, more attention needs to be paid to creating institutions that are able to address these
nontraditional security issues.

We have also seen the development of international partnerships to fight new security threats between
and among nations that aren’t connected by an alliance. At the same time, the dividing line between military
and nonmilitary has become increasingly blurred, and those “grey areas” where it is difficult to differentiate
between times of conflict and times of peace, have been expanding.

Countries in the Balkan region are struggling to find sustainable frameworks for dealing with new
security challenges more systematically. Doing so will require broadening the way we think about security
and looking at these security challenges from a wider range of perspectives. It will also require taking into
consideration the role of new sets of actors, both as instigators and as potential agents in addressing these
new challenges.

As noted in this paper, while regional institutions in South East Europe (SEE) have made enormous

progress over the past 15 years, they still do not have much of a track record for implementing effective
policies in the region or addressing some of the most serious challenges facing countries in the region.
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MORPHO-GEOGRAPHICAL CHARACTERISTICS
OF THE REGION

The Balkan Peninsula, popularly referred to as the Balkans, is a geographical region of Southeast
Europe. The region takes its name from the Balkan Mountains that stretch from the east of Bulgaria to
the very east of Serbia. The region is inhabited by different nations. The largest religion on the Balkans
is Orthodox Christianity, followed by Catholic Christianity and Islam. The total area of the Balkans is
around 790.000 square km and the population is around 57 million.* The Balkans meets the Adriatic Sea on
the northwest, Ionian Sea on the southwest, the Mediterranean and Aegean Sea on the south and southeast,
and the Black Sea on the east and northeast. The highest point of the Balkans is mount Musala 2,925 meters
(9,596 ft) on the Rila mountain range in Bulgaria.

The Balkans has been inhabited since the Paleolithic and is the route by which farming from the Middle
East spread to Europe during the Neolithic.> The first attested time the name “Balkan” was used in 1490
¢ although the concept of the “Balkans” was created in 1808.” As time passed, the term gradually acquired
political connotations far from its initial geographic meaning, arising from political changes from the late
19" century. This political connotations are newer and to, a large extent, due to oscillating political circum-
stances. After the dissolution of Yugoslavia, the term “Balkans” again received a negative meaning, even in
casual usage (see Balkanization).

Due to the historical and political connotations of the term “Balkans”, especially since the military con-
flicts of the 1990s, the term “Southeast Europe” is becoming increasingly popular even though it literally
refers to a much larger area and thus isn't as precise.® The abstracted term “The Balkans” covers those coun-
tries which lie within the boundaries of the Balkan Peninsula.

The Balkan | =
B Peninsula

The Balkan Peninsula

Broadly interpreted, Balkans comprises the following territories: Albania, Bosnia and Herzegovina,
Bulgaria, Croatia, Greece, Macedonia, Montenegro, Romania, Slovenia, Serbia and Turkey.’ Recently, the
region is sometimes designated as Western Balkans, which is today, more of a political than a geographic
designation for the region of Southeast Europe that is not part of the European Union (Serbia, Bosnia and
Herzegovina, Montenegro, Macedonia and Albania). Each country has the objective to join the EU and
reach transmission scores (except those who have already done so), but until then they will be strongly
connected with the pre-EU waiting program as CEFTA. '

4 The Balkan Nations, Chapter 13 section 4 at: http://mrparmele.com/notes-balkan.html, Retrieved 01 Oct 2014.

5 In 7" millennium BC. Borza, EN. (1992), In the Shadow of Olympus: The Emergence of Macedon, Princeton University Press,
pg. 58; Perlés, Catherine (2001), The Early Neolithic in Greece: The First Farming Communities in Europe, Cambridge University Press,
pg. L.

6 Todorova, Maria. (2009). Imagining the Balkans. Oxford University Press US. pg.22.

7 German geographer August Zeune. Pavic, Silvia; (2000). Some Thoughts about the Balkans.

8 Bideleux, Robert; Ian Jeffries (2007). A history of Eastern Europe. Taylor & Francis. pg.37.

9 Bideleux, Robert; Taylor, Richard (1996). European integration and disintegration: east and west. pg. 249

10 Central European Free Trade Area. Perspectives on the Region. http://transatlantic.sais-jhu.edu/ publications/ books/Unfin-
ished%20Business%20Pdf / ch01 Bieber.pdf. Retrieved 23 Sep 2014.
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REGIONAL SECURITY COOPERATION INITIATIVES

Regional cooperation in the security sphere, with all its mechanisms of cooperation, primarily pro-
motes and raises the overall security and stability in the region to a higher level and in this sense, the dis-
tinctive importance of regional cooperation is recognized. This is why Balkan countries actively participate
in many regional initiatives, either as a full member or as an observer. At the beginning of the 20" century
in SE Europe have been launched a number of political, economic and regional security initiatives with the
purpose to preserve peace and stability in SE Europe. In further text the most prominent will be mentioned
in some details.

South-Eastern Europe Defense Ministerial (SEDM). This forum has had a role in strengthening peace
and stability in the region of SE Europe and importantly has contributed to peace efforts further afield.
SEDM forum has been effective, with dialogue aimed at building a more secure and prosperous region
through close regional cooperation and sharing common goals between member countries and observer
nations." It has achieved an internationally recognized image, including being held as an excellent model
of mutual cooperation among States that are committed to strengthen international peace and stability:
Albania, Bosnia and Herzegovina, Bulgaria, Montenegro, Greece, Croatia, Italy, Macedonia, Romania, Slo-
venia, Serbia, Turkey, Ukraine and the US (14 countries). Within the SEDM initiative member countries
actively participate in the implementation of the following activities:

1) SEESIM (the SEE Simulation) - networking of SE Europe countries in the event of natural disasters,

2) SEEDIRET (SEE Defence Industries, Research and Technology), SE Europe countries cooperation in
the military industry, research and technology,

3) SIMIHO (Satellite Interconnection of Military Hospitals of the SEDM countries), satellite linking of
SEDM members military hospital,

4) CBSC (Counterproliferation, Border Security, Conterterrorism), includes cooperation in combating
the proliferation of weapons of mass destruction, security of borders and the fight against terrorism.

5) SEMEC (SEE Military Education Cooperation), cooperation in the field of military education.

Within the initiative, the Political-Military Steering Committee (PMSC) has existed with a purpose to
track implementation of MPFSEE (Agreement of the Multinational Peace Force in South-East Europe).
Full member nations of the Committee of the Multinational Peace Force are actively involved in the work
and participation in SEEBRIG-in, ie. active contribution (financial and manpower). SEEBRIG (Southeast-
ern Europe Brigade) is a brigade composed of the units of the MPFSEE armed forces. According to this
document, the purpose of SEEBRIG is contribution to regional stability and security and the expansion
of good-neighborly relations among the countries of SE Europe (currently 7 nations participate). Units as-
signed to SEEBRIG remain in their bases and will be subordinated to the exercises and operations following
a decision by the participating countries and relevant guidance and coordination of PMSC. This initiative
is seen as a comprehensive mechanism for regional cooperation in SE Europe.

Balkan countries Chiefs of the General staff Forum B9 was established at the initiative of Greece and
Turkey in 2006. The purpose of the Forum is to review and strengthen the model of military cooperation
of the Balkan countries, as well as model of answer to all security challenges, risks and threats in the region.
Most of the Forum activities are training and education or activities aimed to acquisition of the required
level of interoperability that enables joint engagement in a variety of situations. This is primarily related to
the implementation of joint military exercises, as well as making the annual estimates of asymmetric threats
in the Balkans. Conference of the Forum has been implemented once a year for the purpose of its imple-
mentation. There are meetings of coordination groups, sub-groups for training, education and exercises
(cooperation centers, joint exercises, networking of simulation centers, shared web sites, etc.), subgroups of
asymmetric threats and team project configuration SEEETN, if necessary, and conferences for the realiza-
tion of joint exercises. So far there has been seven conferences of the Forum.

US-Adriatic Charter (A-5) initiative was formally launched in 2003, when the foreign ministers of the
USA, Albania, Croatia and Macedonia in Tirana signed a document entitled “US-Adriatic Charter”. The
objective of this initiative is to strengthen security and stability as a prerequisite for faster integration into
Euro-Atlantic integration as well as strengthening of democracy and minority rights. The main areas of
cooperation are: combating terrorism, combating cross-border crime and proliferation of weapons of mass
destruction, corruption and drug trafficking. The initiative encourages the ongoing reform of the armed
forces of member states and their mutual military cooperation. In addition to US, five countries: Albania,
Bosnia and Herzegovina, Montenegro, Croatia and Macedonia, take part as full members. Serbia and Slo-
venia have observer status in this initiative. It is intended to be a supplement or an additional instrument
for accelerating euro integration, but also a good mechanism to further strengthen regional cooperation
and stability, which will significantly support focus of security and defense institutions in the direction of

11 SEDM. http://www.mapn.ro/sedm/concept/MPFSEE-SEDM/index.php. Retrieved 26 Sep 2014.
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creating relatively dimensioned, efficient, modern and affordable armed forces. As a concrete way of par-
ticipation in security cooperation, in 2011 and 2012, under the umbrella of A-5, states participated with a
group of military instructors in ISAF in Afghanistan.

Center for Security Cooperation — RACVIAC. This Center was, as an idea and the project, created as a
part of the Stability Pact in 2000. It begins its work as a multinational regional center for assistance in the
implementation of arms control agreements to all SEE countries that have signed the same and initially
dealt with arms control and application of confidence building measures and security. The role of the Cen-
tre is to strengthen dialogue and cooperation through the partnership of the member states and the other
international actors in order to contribute and support regional security and stability. The activities of the
Centre are extended over time and focal areas of cooperation includes: cooperative security with a focus
on arms control, security sector reform, international and regional cooperation aimed at European integra-
tion.The Center consists of permanent and associate members as well as the observers. Permanent member
states (core) are: Albania, Bosnia and Herzegovina, Croatia, Greece, Macedonia, Montenegro, Romania,
Serbia and Turkey. Affiliate members are: Austria, Czech Republic, Denmark, France, Germany, Hungary,
Italy, Netherlands, Norway, Russia, Slovenia, Spain, Sweden and the United Kingdom. States with observer
status aree: Canada, Moldova, Poland, Slovakia, Ukraine and the US. The Center is financed by annual
contributions of permanent and associate member countries. The most important and managing body of
the Centre is the Multinational Advisory Group - MAG, consisting of representatives of the Member States
at the level of deputy ministers. Center cooperates with the UN, OSCE, NATO and other sub-regional,
regional and global international organizations. RACVIAC is at the top of regional initiatives with over 30
activities on an annual basis in areas of importance to the region, who are faced with the same problems and
obstacles and who are in the similar stages of the process of european integration.

Southeast European Cooperative Initiative (SECI), Initiative for Cooperation in SE Europe was launched
in 1996 at the inaugural conference in Geneva based on the understanding of the common issues of the
EU and the US, as an alternative to the Dayton Peace Agreement and the innovative strategy to help SE
Europe out of the crisis after the collapse of Yugoslavia. The main task of the initiative is to bring together
law enforcement forces of 13 countries with the aim of creating added value in combating organized crime.
SECl is dedicated to the sustainability of the declared struggle SE Europe countries against organized crime
and strengthen the ability of law enforcement to combat organized crime. The Centre provides a significant
support to the national (state) customs and law enforcement agencies by offering a reliable environment
for the exchange of information, improvement of knowledge, joint planning and joint action in the field of
cross-border crime. SECI member states are: Albania, Bosnia and Herzegovina, Bulgaria, Croatia, Greece,
Hungary, Macedonia, Moldova, Montenegro, Romania, Serbia, Slovenia and Turkey. Permanent observers
SECI countries are: Austria, Azerbaijan, Belgium, Canada, Czech Republic, France, Georgia, Germany; Is-
rael, Italy, Japan, Netherlands, Poland, Portugal, Slovakia, Spain, Ukraine, United Kingdom and the United
States (19 countries).

Agreement on Sub-Regional Arms Control (ASAC). Following the signing of the General Framework
Agreement for Peace in BiH in Dayton, arms control in SEE is intensifying. Annex 1B of the Agreement
defines the elements of arms control between the warring parties. Based on the Article IV of Annex 1B and
under the auspices and with the assistance of Personal Representative of the Chairman of the OSCE, the
Agreement on Sub-Regional Arms Control (ASAC) was signed in 1996. Parties to the Agreement were:
the Federation of BiH, the Republic of Srpska, the former FR of Yugoslavia and Croatia. The aim of the
Agreement is to establish a balance between the armed forces of the Parties in the Agreement defining the
limitations in five categories of conventional weapons: battle tanks, armored combat vehicles, artillery ca-
liber of 75 mm or more, combat aircraft and attack helicopters. The area of the application of the Agreement
encompass today: Bosnia and Herzegovina, Montenegro, Croatia and Serbia. Application of this agreement
is a significant effort in the way of confidence and security measures building and creation of good neigh-
borhood relations in the region.

South East Europe Clearinghouse (SEEC). Forum for cooperation of the Western Balkans countries in
the field of defense - SEEC is a regional security initiative launched in 2004 at the suggestion of Slovenia
and US Army in Europe. The aim of the SEEC was to achieve a better coordination of donors in providing
assistance to countries in the SE Europe region. Meetings at the level of Deputy Ministers of Defense of the
region were introduced in 2007. They were intended as a mechanism to SEEC partner countries (Albania,
B&H, Macedonia, Serbia, Croatia, Montenegro and Slovenia) to identify and mutually agree proposals
for the establishment of regional centers and more effectively focus donors’ assistance. Forum members
agreed in 2009 on the establishment of three regional centers, namely NBC Center in Serbia, Centre for
Peacekeeping Operations BiH (PSOTC) in BiH and Media Centre in Macedonia. As the project developed
under the auspices of the SEEC, in accordance with the conclusions of the 1 Conference of Military Medi-
cine of the SE Europe countries, a group was formed to evaluate the capacity of military medical services of
the SE Europe countries. Working Groups are related to the development of a Concept of Balkan Military
Medical power and defining the need for training of medical personnel in the armed forces. On 2™ Region-
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al Conference on Military Medicine, held in 2013, Serbia was nominated as a leading nation (framework
nation) for Balkan Medical Task Force - BMTE At the final meeting of the SEEC, which was held in 2014
in Bosnia and Herzegovina, it is concluded that the SEEC ceases to operate in the current format and that
certain functionality SEEC to maintain to ensure the coordination of regional training centers, the future
BMTF and possibly new projects. It was also agreed to continue with the meetings of the Political Directors
of SEEC functionalities

Southeast European Cooperation Process (SEECP). The process of cooperation in SEE was launched
on Bulgaria’s proposal at a meeting of foreign ministers of SE Europe in 1996. The initiative was originally
called “The process of good neighborly relations, stability, security and cooperation among the countries
of SEE” It was launched with the purpose to transforms the SE Europe in region of stability, security and
cooperation through the promotion of mutual dialogue and cooperation at all levels and in all areas of
common interest. The aim of this initiative is to strengthen security and stability, development of democra-
¢y, judicially and combating illegal activities as a precondition for faster inclusion in Euro integration. The
initiative encourages the ongoing reform of the armed forces of member states and their mutual military
cooperation. This initiative encompass the eleven participating countries: Albania, Bosnia and Herzegovi-
na, Bulgaria, Montenegro, Greece, Croatia, Macedonia, Moldova, Romania, Serbia and Turkey. BiH is after
active participation as an observer at full capacity involved in the activities of the SEECP in 2008. SEECP is
the only authentic initiative that came from the countries of South Eastern Europe, as a sort of “voice of the
region.” SEECP activities taking place at summits of heads of state or government, meetings of ministers of
foreign affairs, as well as at the level of political directors of the foreign ministries of the participating states,
whose main role is to provide policy guidelines for the promotion of regional cooperation. Also, the Meet-
ings of the Troika as a permanent coordinating body consisting of current, former and future President
of the Forum. Meetings at the level of line ministries are held as needed to discuss some issues that are of
interest to the member states. In the future work SEECP it is expected a more active approach to issues such
as education, the prospects for development of railway transport, the development of small and medium
enterprises, women entrepreneurs, consular issues and engage in further shaping the relationship between
the SEECP and Regional Cooperation Council. Bosnia and Herzegovina expects more efficient coordina-
tion and synchronization of regional cooperation in SEE.

Southeast Europe Security Cooperation Steering Group — SEEGROUP. SEEGROUP is a regional ini-
tiative, which in addition to a regional support to individual countries supports the whole region, in the
process of achieving common standards for membership in the broader security integration process. SEE-
GROUP objective is to help regional practical cooperation in the field of defense and security, and to pro-
mote the harmonization and coordination between countries in the region. At the suggestion of NATO
and as part of the Initiative of SE Europe (Round Table of the Stability Pact for Security Affairs) South East
Europe Security Cooperation Steering Group - SEEGROUP is established in 2000. SEEGROUP objective
is to help regional practical cooperation in the sphere of defense and security and to promote the harmo-
nization and coordination between countries in the region, through the identification of gaps in existing
security support as well as identification of potential areas and the need for additional assistance that could
be used for regional cooperation. SEEGROUP brings together 32 member countries (20 NATO member
countries and 12 partner countries).

Regional Cooperation Council (RCC). Regional Cooperation Council (RCC) is the successor to the Sta-
bility Pact for South Eastern Europe (SP) a regional initiative formed in 1999."2 The entire process of defin-
ing new concepts of regional cooperation took place in the framework of the Stability Pact for SE Europe
(SP) and the SE Europe Cooperation Process (SEECP), with the active participation of the European Com-
mission and a number of interested donors. At the Summiit of the SEECP in 2007 is adopted the Statute RCC
and the two-year process of transformation of the Stability Pact in the RCC was finished in 2008. Through
the establishment of the RCC is formed the “structure” of regional cooperation in South Eastern Europe,
where the backbone of the new concept of cooperation makes the SEECP, as the main political forum, and
the RCC functionally associated with the process. Regional Cooperation Council meets in full format once
a year, in parallel with the Summit of the SEECP. Operational body, the RCC Board consisting of national
coordinators of the participating institutions and funded by the RCC Secretariat meets quarterly. The RCC
Secretariat has Liaison Office to the EU in Brussels. Regional Cooperation Council is comprised of eleven
participating countries in South-East Europe: Albania, Bosnia and Herzegovina, Bulgaria, Greece, Croatia,
Macedonia, Moldova, Romania, Serbia, Turkey and Montenegro, the UNMIK “on behalf of Kosovo in
accordance with UNSCR 12447, the EU is represented by the Troika - chairman of the EU Council, the
Commission and the Council Secretariat, the European Parliament, as well as a number of countries and
institutions. Since 2013, representatives of the interim institutions in Pristina have been presented with a
“Kosovo with a footnote® in accordance with the agreement reached in the dialogue between Belgrade and
Pristina. RCC is focused on the following priority groups: economic and social development, energy and
infrastructure, justice and home affairs, cooperation in the security sector, as the “umbrella” theme, which is

12 Regional Cooperation Council. http://www.rcc.int/pages/2/overview. Retrieved 25 Sep 2014.
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included in all of these priorities - strengthening human capital and parliamentary cooperation. SE Europe
region get the oportunity through this initiative, and guided by their own needs and priorities, to cooperate
in the reform and EU integration. The aim is that RCC is not a replica of the previous mechanisms for au-
tonomous, dynamically oriented cooperation model of immediate benefit to the region of SEE.

South-East European Military Intelligence Chiefs - SEEMIC. On the initiative of the RCC, on an annual
basis, under the auspices of the Director of the Military Intelligence headquarters of the EU since 2009, held
a conference of heads of the military and intelligence agencies/institutions of the countries of South East
Europe (SEEMIC), a members of the RCC. The aim of these activities is the development and improvement
of military cooperation and intelligence services/institutions, countries SE Europe, RCC members, and
through dialogue, to build a common understanding of the ways and modalities of coordination of activi-
ties in the prevention and countering modern security threats, challenges and risks.

ACHIEVEMENTS OF THE REGIONAL SECURITY COOPERATION

Regional and sub-regional organizations have proliferated since 1945 and many of them have had the
overt or existential mission of security and confidence building. There has, however, been little new generic
analysis of the role of the ,,region” in relation to security, while the established analytical models - the alli-
ance, the collective security system, the security regime and the security community - often fail to capture
either the discourse actually used, or the work done, by today’s real-life groupings. A new analysis in terms
of security functionality points to at least four sets of achivements that a regional security group can per-
form (often concurrently).

The most basic is security dialogue and conflict management, aimed at establishing or maintaining
peace within the region. Regional organizations have explicit conflict prevention and management instru-
ments to this end and the EU is the most ambitious in seeking to extend its influence for the purpose world-
wide. Second, regional initiatives can develop systems of military cooperation based on mutual restraint
- to reduce dangers from military activity (like the confidence building measures)** or on shared capacity
building for older-style defence and new-style peace missions, which is now a key ambition for the African
Union as well as NATO and the EU. Third, regional organizations can expressly promote democratic stand-
ards in government, and respect for human rights, as ways of bolstering peaceful and secure conditions as
well as being ends in themselves. This ambition has been a main feature of European organizations but has
faced greater cultural and practical obstacles in other. Fourth, regional cooperation could promote security
by advances in purely economic fields and by cooperative approaches to functional risks and challenges
including those presented by the new threats.

Regional security cooperation can also be examined from the viewpoint of normative quality and effec-
tiveness. Relevant criteria are whether the cooperation is free and democratically conducted, or coerced and
hegemonic. Whether it takes a zero-sum approach or it is rigidly framed or shows ability to grow and adapt
or it gives an appropriate return on the efforts invested. It is difficult to say what conditions make such co-
operation possible or impossible: some groups have worked well even with one member much bigger than
the others, in regions with a great diversity of states, among states of different material levels of development
and even in face of severe cultural and historical differences.

Regional security cooperation has become well entrenched across much of the globe and continues to
spread. Critics may dispute its usefulness in face of the toughest security challenges and it is true that even
the strongest regional groups have imperfect records and could not pretend to master all such challeng-
es on their own. Their strength lies rather in finding non-conflictual paths to difference resolution and
peace-building and in exploring the added value of multi-state cooperation for new as well as old security
tasks. In principle, their security achievements can be of more general value so long as they work within the
framework of the UN and other global norms but much remains unclear about their impact on practical
global politics. Further objective research into the regional security phenomenon would be useful from this
viewpoint and also for discovering the best ways to help those regions most obviously bereft of its benefits.

CONCLUSION

Maintaining regional security cooperation is one of the most important interests of the Balkan coun-
tries. It is an important factor for creating political stability, security and economic prosperity. The regional
security cooperation is instrumental in addressing key security challenges, such as organized crime, cor-
ruption, border management and illegal migration. Security cooperation among Balkan countries could be
considered the most relevant indicator of the stabilization in the region since it requires cooperation among

13 Developed by the Conference on Security and Cooperation in Europe, CSCE.
- 138 -



PROMOTION OF THE REGIONAL SECURITY COOPERATION: THE BALKAN COUNTRIES APPROACH

precisely those parts of the Balkan societies which were most active in the recent wars. Regional security
cooperation is not new for the Balkan countries; these are already members of various regional groupings.
The external pressure for regional cooperation is an additional factor which fosters the security cooperation
between the states.

Regional security cooperation is necessity in the Balkans in order to tackle issues of key security chal-
lenges, attracting foreign investments to the region, and strengthening disaster preparedness. Fostering co-
operation is also one of the criteria of EU membership, as this organization takes in only those countries
that show maturity in the relations with their neighbors. Nevertheless, regional cooperation should not be
mistaken for a substitute for EU integration but rather as important preparation for EU membership.

The Balkan countries have made significant progress in improving regional security. Despite all positive
developments in regional security cooperation, there are still security challenges which require attention
from all. Advancements in the combating organized crime, political extremism and radical structures are
crucial for Balkan countries in order to achieve long term security and stability. There has been a significant
decline in ordinary crime in the Balkans but organized crime and corruption are still present. These activi-
ties are facilitated by poor law enforcement.

There are also several challenges which the Balkan countries must face in the near future. The organized
crime networks contribute to the proliferation of extremism in the countries of the region and the exports
of illicit products to the EU. In addition, the Balkan countries need to suppress arms trafficking and other
forms of organized crime. The necessary measures to tackle these threats are in place but they are not al-
ways implemented. This is due to the weakened state institutions, political and criminal interests and the
lack of human and financial resources.

In order to reduce the risk of escalating outbursts of violence, more attention should be given to educa-
tion and training. Though already relatively well-functioning, control and oversight mechanisms should be
strengthened. Accountability, currently the weakest element in the security sector governance in the Balkan
countries, needs further support.
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DEFENSE OF THE PRIVACY AND DATA PROTECTION
RIGHTS OF INDIVIDUALS IN THE EUROPEAN UNION
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Abstract: Current intensive legislation activities in the field of protection of intellectual property (IP)
on the global and national level generate the same features: enhancing the enforcement rules and creation
of mechanisms for Internet surveillance that seriously endanger privacy and data protection of individuals.
In this paper authors examine the premise that the protection of privacy rights and data protection are
perceived as inferior to the protection of intellectual property rights (IPRs) in the context of these new leg-
islative initiatives. Through the analysis of relevant provisions of European Union legislation and case law,
ACTA and relevant national laws authors intend to reveal legal consequences and problems related to the
enforcement of IPRs, and particularly criminal enforcement.

Keywords: ACTA, data protection, enforcement of intellectual property rights, criminal enforcement,
Bosnia and Herzegovina.

RELATIONSHIP BETWEEN THE ENFORCEMENT
OF INTELLECTUAL PROPERTY RIGHTS AND PROTECTION
OF DATA AND PRIVACY OF INDIVIDUALS: EUROPEAN CONTEXT

It is widely accepted that intellectual property rights (IPR) are vital for stimulating development,‘inno-
vation and creativity, achieving growth, employment and improving competitiveness.” The strengthening
of the IPRs, according to Reidenberg, became a fundamental issue for the emerging information economy
just they were an international priority for the Industrial Revolution.® In the framework of new interna-
tional agreements and national legislation on protection of IPR, the producers and owners of intellectual
property (IP) products are perceived as the only “rights” holders, and individuals and groups who consume
those products were given the inferior status of users.” This perception is mostly shaped by the increasing
value of IP to the economy, i.e. on the statistics according to which counterfeiting today is USD 600 billion
industry worldwide, which accounts for almost 7 percent of global trade.® Due to counterfeiting and piracy,
losses on the global level could reach as high as USD 1.7 trillion by 2015.°The emergence of the Internet not
only has significantly increased the distribution channels for counterfeit and pirated goods, but it also cre-
ated jurisdictional problems in combating such practices.Struggle to effectively enforce IPR in a technical
environment that constantly alters,' has been particularly evident in the last decade. Resulting reactions of
the governments to these developments were materialized in the form of new legislation that introduced
specific rules designed for online environment aimed at improving enforcement of IR and preventing in-
fringement. However, the enforcement of these new IP rules in online environment has been closely inter-
twined with the rights to privacy and data protection in a way that the realization of optimal protection of
IP right holders’ interests often caused infringement of the data protection and privacy rights of individuals.
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The present legal framework for legal protection of IPR in online environment established in the Eu-
ropean Union (EU) is based on several legal instruments that have so far managed to reconcile frequently
opposing interests of protection IPRs and protection of privacy and data. First concrete measure adopted
in the EU with the aim of protecting IP in online environment was the Directive 2001/29/EC,*which con-
cerns the legal protection of copyright and related rights with a particular emphasis on the information so-
ciety."This Directive stipulates that Member States (MS) shall provide appropriate sanctions and remedies
in respect of infringements of the rights and obligations contained in it, and take all the measures necessary
to ensure that those sanctions and remedies are applied."* These sanctions must be effective, proportionate
and dissuasive.”"However, this Directive is without prejudice to, inter alia, provisions concerning data pro-
tection and privacy.'®

At the EU level the basis for the enforcement of IPRs was established by the Directive 2004/48/EC'"*8
that recommended individual approach in determining which measures and remedies should be applied,
i.e. in accordance with particular characteristics of each case including the specific features of each IPR
and, where appropriate, the intentional or unintentional character of the infringement.”” The Directive
2004/48/EC stipulates general obligation for MS to provide fair, equitable measures, procedures and rem-
edies that are not unnecessarily complicated or costly or entail unreasonable time - limits or unwarranted
delays.*Nevertheless, nothing new regarding the sanctions for infringement of IPRs was presented by this
Directive given that majority of enshrined rules and sanctions are mostly derived from or related to the tra-
ditional enforcement of the IPRs.”' The Directive 2004/48/EC did not impose additional obligations for the
Internet service providers and other intermediaries regarding the issues of subscribers’/customers’ identity
and verification by them of information provided by subscribers/customers that hinder the enforcement.”
In this way, the coherence with rules contained in another important legal instrument-E-commerce Direc-
tive was ensured.”” Namely, E-commerce directive establishes precisely defined limitations on the liability
of internet intermediaries that apply to certain activities that they perform.** The limitations on liability are
established in a horizontal manner i.e. they cover civil and criminal liability for all types of illegal activities
initiated by third parties.” Additionally, Article 15 prevents MS from imposing on internet intermediaries,
with respect to activities covered by limitations on liability, general obligation to monitor the information
which they transmit or store or general obligation to actively seek out facts or circumstances indicating
illegal activities. Therefore, the adoption of new obligations on internet service providers would adversely
influence limited liability regime and the prohibition of general monitoring obligations.*Moreover, this
change would directly affect two fundamental rights: the protection of data and privacy.?”

The principal EU’s legal instrument on data protection is the Directive 95/46/EC on the protection of
individuals with regard to the processing of personal data and on the free movement of such data.?*Addi-
tionally, a more detailed data protection is given by the Directive 2002/58/EC on the processing of personal
data and the protection of privacy in the electronic communications sector® and the Directive 2006/24/EC
on the retention of data generated or processed in connection with the provision of publicly available elec-
tronic communications services or of public communications networks and amending Directive 2002/58/
EC*

The processing of the personal data in the context of the enforcement of the IPRs in the EU is limited.
Namely, personal data must be: lawfully processed; collected for specified, explicit and legitimate purposes;
limited to a certain period of time that is previously determined; and not further processed in a way incom-
patible with those purposes.®Criteria for legitimate data processing are stipulated in the Article 7 of the
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18 The subject matter of the Directive 2004/48/EC includes measures, procedures and remedies necessary to ensure the enforcement
of intellectual property rights — Article 1

19 Directive 2004/48/EC, Preamble, §17

20 Article 3(1)

21 Kiskis, M. (2013).Established legal regime has been criticized by the right holders as failure to stem the increase in online copyright
infringements, and inapt to solve intellectual property rights of the digital age, see: COM/2010/779 final, p 4

22 The right holders pointed out this as one of the main problems concerning the Directive 2004/48/EC, see: COM/2010/779 final, p 5
23 OJ L 178/1/00

24 E-commerce Directive, Articles 12-14

25 COM/2003/0702 final, p.12

26 COM/2010/779 final, p. 8

27 Articles 7 and 8 of the Charter of Fundamental Rights of the EU; and Article 8 European Conventions for the Protection of Human
Rights and Fundamental Freedoms. Right to privacy and right to protection of personal data are two different legal entities in civil law
tradition. See: Silva, A. J. C. (2012), p. 3
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Directive 95/46/EC. In the cases of collection of data from the data subject, a controller or his representative
must provide a data subject at least with the information on: the identity of controller/representative; the
purposes of the processing for which data are intended; and any further information.* The Directive 95/46/
EC establishes the data subject’s right of access i.e. right to obtain from the controller: the confirmation as
to whether or not data relating to him/her are being processed and information at least as to the purposes
of the processing, the categories of data concerned, and the recipients or categories of recipients to whom
the data are disclosed; the communication to him in an intelligible form of the data undergoing processing
and of any available information as to their source; the knowledge of the logic involved in any automatic
processing of data concerning him/her at least in the case of the automated decisions referred to in Article
15 (1). Furthermore, the data subject has the right to obtain from the controller rectification, erasure or
blocking of data the processing of which does not comply with the provisions of this Directive, in particular
because of the incomplete or inaccurate nature of the data, and the notification to the third parties to whom
the data have been disclosed of any rectification, erasure or blocking carried out, unless this proves impos-
sible or involves a disproportionate effort.”> However, the Directive 95/46/EC stipulates certain exemptions
and restrictions with regard to the limitation of processing of the personal data, disclosure of information
to the data subject, the right of access of data subject and publicizing of processing operations, when such
restrictions constitute necessary measure to safeguard: national security; defense; public security; the pre-
vention investigation, detection and prosecution of criminal offences; or of the breaches of ethics for reg-
ulated professions; an important economic or financial interest of a MS or of the EU, including monetary,
budgetary and taxation matters; a monitoring, inspection or regulatory function connected, even occasion-
ally, with the exercise of official authority in the cases referred to in (c), (d) and (e); the protection of the data
subject or of the rights and freedoms of others.

The Directive 2002/58/EC**harmonizes the provisions of the MS required to ensure an equivalent level
of the protection of fundamental rights and freedoms, and in particular the right to privacy, with respect
to the processing of personal data in the electronic communication sector and to ensure the free move-
ment of such data and of electronic communication equipment and services in the Community.*® Under
the Article 15 of the Directive 2002/58/EC, MS may adopt legislative measures to restrict the scope of the
rights and obligations regarding the confidentiality of the communication, traffic data, presentation and
restriction of calling and connected line identification and location data other than traffic data, when such
restriction constitutes a necessary, appropriate and proportionate measure within a democratic society to
safeguard national security (i.e. state security), defense, public security, and the prevention, investigation,
detection and prosecution of criminal offences or of unauthorized use of the electronic communication
system, as referred to in Article 13(1) of the Directive 95/46/EC. To this end, MS may, inter alia, adopt
legislative measures providing for the retention of data for a limited period justified on the grounds laid
down in this paragraph.*In comparison to other previously discussed directives, the Directive 2002/58/EC
created mechanism that successtully reconciled different rights and interests embodied in: the protection
of IPRs and right to an effective remedy on one side, and rights to the privacy and data protection on the
other.”This is achieved through the rules which determine in what circumstances and to what extent the
processing of personal data is lawful and what safeguards must be provided for.*

Given the previously elaborated provisions of the EU law, it is clear that the processing of the individuals’
data for the purposes of protection of public interests is admissible. An efficient response to the protection
of IPRs in the case of infringement committed by an individual is inevitably connected with the processing
of his/her data, but in the case of civil enforcement (civil proceedings), the data processing is limited by the
privacy and data protection requirements,”and the Court of Justice of the EU (ECJ) has taken the stand that
the protection of IPRs must be balanced against these requirements.*’

However, beside previously elaborated legal framework, new instruments for enforcement of IPRs and
prevention of their infringement on the Internet have been introduced in Europe. Two key forms of these
instruments are: graduate response systems and general Internet surveillance through filtering and block-
ing systems.* The graduate response system is a mechanism created to deal with recurrent infringements
through a series of warnings that culminate with the imposition of sanction or sanctions intended to deter
future infringements.*The first form of graduate response system was “three strikes” system established
as an alternative enforcement mechanism which was based on the cooperation between the right holders
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and internet service providers.In essence, this system enables right holders to monitor online networks
to detect infringements and when infringements are detected, the alleged perpetrators are served with one
or several warning notices. After a set number of notices, punishment ensues.* Therefore, the graduate
response system provides possibility for right holders to obtain the identity of an alleged infringer and to
bypass the justice system.*There are several serious drawbacks of the graduated response system but the
most significant are the ones that affect the Internet users:* denying them a due process by subjecting them
to the unverified suspicion of infringing activities and undermining the basic human rights and individual
liberties inter alia privacy and data protection while the graduate response system requires certain moni-
toring users’ activities on the Internet and data retention.”In the opinion of the European Data Protection
Supervisor, practices incorporated in the graduated response systems are “highly invasive in the individ-
uals’ private sphere. They entail the generalized monitoring of the Internet and users’ activities, including
perfectly lawful ones and carried out by private parties, not by law enforcement authorities.“* So far, the
various forms of the graduate response systems have been established in France, Taiwan, South Korea, New
Zealand, the United Kingdom and Ireland.”

General Internet surveillance through filtering and blocking system is a dual operations system within
which primarily all electronic communication of the data passing through the network of the Internet
service provider must be filtered in order to detect or isolate those indicating infringement, and secondly
the system must block communications which actually involve infringement whether ‘at the point at which
they are requested’ or ‘at which they are sent*Therefore, filtering and blocking represent the two separate
interdependent operations,” which have significant potential to infringe the fundamental right to the pro-
tection of data.”

Unlike civil and administrative enforcement, criminal enforcement in the EU has been a contentious
matter that resulted in the failure of assumed initiatives to harmonize criminal laws regarding the enforce-
ment of IR. Namely, the Commission prepared the proposal of the Directive on criminal measures aimed
at ensuring the enforcement of IPRs,”which was conceived as a supplement to the Directive 2004/48/EC
and based on the necessity remove disparities regarding the criminal penalties that constitute a means of
enforcing the IPRs.**One of the most contentious provisions of the Proposal concerned the definition of a
criminal offence which is perceived as to being broad and vague.” The proposal ultimately failed*® due to
the differences in the national legislations of MS.”This strong opposition toward the establishing a harmo-
nized framework on criminal enforcement was the reflection of the general resistance to the harmonization
of criminal law in Europe. According to the ECJ, the competence of the Union in the field of criminal law
is very limited if the application of effective, proportionate and dissuasive criminal penalties is necessary
to ensure the efficiency of important Community policies.*This concept of the limited competence of the
EU regarding the criminal law has been upheld by Lisbon Treaty according to which the EU can establish
minimum rules with regard to the definition of criminal offences and sanctions only if the approximation
of criminal laws and regulations of MS proves essential to ensure the effective implementation of the Un-
ion policy.*Given this, there have been suggestions of a differentiated approach in the context of criminal
enforcement in the EU, which implies decriminalization of certain activities and imposing much severe
penalties on other infringements that carry safety or health risks or that were carried out in the form of
organized crime.*

Alongside these legislative instruments introduced at the national and European level, the attempts to
establish a new framework for the enforcement of IPR in online environment were made at the interna-
tional level in the form of Anti — Counterfeiting Trade Agreement (ACTA),*" in which a balance is clearly
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altered in favor of IPRs and to the detriment of the right to the privacy and data protection.®*The main focus
of ACTA was the creation of an international framework that increases the enforcement of IP laws and
introduces improved international standards in the combat against infringements of IPRs,* subsequently it
only refers to privacy and data protection in several provisions: Article 4 in which is explicitly stated that the
disclosure of information that is contrary to the laws protecting privacy right is not required by the Agree-
ment; Article 22 regarding the disclosure of the information referring to border measures; and Article 27
that highlights the preservation of privacy as a fundamental principle in the context of: the implementation
of enforcement procedures to the infringement of copyright or related rights in digital environment; the
promotion of cooperative efforts within the business community; and the expeditious disclosure of infor-
mation from online service provider.

Although ACTA includes references to the protection of right to privacy, severe implications for the
protection of privacy of individuals are evident in two provisions in Article 27 that provide for the enforce-
ment of IPRs in an online environment, which the contracting parties have the possibility but not the ex-
plicit obligation to introduce into their legal system:%* (i) a mechanism by which an online service provider
may be ordered by ‘a competent authority’ to disclose the identity of a suspected subscriber directly and
expeditiously to a right holder,* and (ii) the promotion of ‘cooperative efforts within the business commu-
nity to effectively address trademark and copyright or related rights infringement’®

The first measure stipulated in the abovementioned provision aims at ensuring the disclosure to right
holders of identity of individuals whose behavior is suspected to infringe IPRs online. Under such a mech-
anism, online service providers would be placed under the obligation to disclose personal data of some of
their subscribers to right holders if given criteria are fulfilled subject to the intervention and control of an
authority.” Through the stipulation of possibility for ordering to an online service provider expeditious
disclosure of information that is sufficient to identify a subscriber whose account was allegedly used for
infringement, ACTA clearly creates imbalance to the detriment of right to privacy and right to personal
data protection. Accordingly, the enforcement of IPRs entails the identification of supposed infringers and
probable violation of privacy and personal data protection. This standpoint was upheld by the ECJ in the
recent cases Scarlet Extended v SABAM®and SABAM v Netlog NV®. Although ECJ confirmed the necessity
for the protection of the right to IP, it also rejected the argument that is inviolable right that must be absolutely
protected.” Therefore, IPRs must be balanced against the protection of other fundamental rights.”" In the case
Scarlet Extended v SABAM the installation of the contested filtering system that involves monitoring and
systematic analysis of all content and the collection and identification of users IP addresses protecting per-
sonal data, the requirement that a fair balance be struck with the right to the protection of personal data
would not be respected.” The second, Netlog judgment consolidated the reasoning presented in Scarlet
Extended v SABAM that the protection of personal data is not fairly balanced with copyright holders’ rights
when the systematic processing of personal data is imposed in the name of the protection of the IP” The
court’s standpoint presented in the abovementioned cases is clearly contrary to the incentives represented
in ACTA.

The provision which stipulates the promotion of cooperative efforts within a business community to
effectively address the trademark and copyright or related rights infringement lacks a precision regarding
the determination of measures that could be undertaken.”*Therefore, one of the possible interpretations
is that it includes various forms of voluntary enforcement cooperation mechanisms between service pro-
viders and right holders in order to address relevant infringements, such as three strikes mechanisms and
blocking and filtering.”
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CRIMINAL ENFORCEMENT OF IPRS IN LIGHT
OF ACTA AND CRIMINAL LAW OF B&H

Generally speaking, the debate on the criminalization of infringements of IPRs has been ongoing for
a quite long time.” It is interesting not only for legal scholars but, due to certain relatively new legislative
initiatives and developments, for a general public as well. While the existing theoretical discussion on this
question is sparse, various legal documents such as ACTA, SOPA, PIPA, etc. promote the criminalization of
IPR’s infringements. There are various arguments pros and cons the criminalization. The usual argumenta-
tion line against the criminalization contains arguments such as: IP crimes usually do not involve violence;””
the victims of the crimes are not easily identifiable;”® the harm they cause is often difficult to assess,” and the
question of who should be held culpable for the offence is also not easily answered.*” Namely, criminal law
and civil law differ in many important aspects and criminal law demands much higher standards because
of the profound impact on people.*' Therefore, the legal system has put in place severe and serious obstacles
that have to be overcome before anyone can be declared guilty of a crime.® Despite all of above mentioned,
probably no area of criminal law has experienced more growth on international scene in recent years than
IP, at least in terms of legislative enactments.®

Stop Online Piracy Acts (SOPA)* creates many new criminal laws for causes of action such as tortuous
interference and copyright infringement that have traditionally been left to civil law. One of the provisions
in Section 201 states that ‘any person who willfully infringes a copyright shall be punished as provided under
the Section 2319 of Title 18”. Section 2319 of Title 18 allows for individuals to be imprisoned for up to five
years for the first offence and up to ten years for the second offence and could include fines up to two mil-
lion dollars.

The Protect Intellectual Property Act (PIPA)® is law parallel to SOPA. The proposed legislation is de-
signed to tackle online piracy, with a particular emphasis on illegal copies of films and other forms of media
hosted on foreign servers. It states that anyone found guilty of streaming copyrighted content without per-
mission ten or more times within six months should face up to five years in jail.

In the Section 4 — Criminal enforcement of ACTA®* Criminal Offences (Article 23), Penalties (Article
24), Seizure, Forfeiture, and Destruction (Article 25) and Ex Officio Criminal Enforcement (Article 26)
are established.”” Namely, as it is stated in the Anti-counterfeiting Trade Agreement (ACTA): An Assess-
ment the ACTA provisions on criminal enforcement are the most ambitious.* ACTA suggested that the
section on criminal measures is a clear statement of intent of the contracting parties that, in addition to the
previous and usual civil and private enforcement by IPR holders, the state has to play a role in combating
economic crime through criminal enforcement. Article 23.1 of ACTA provides for criminal enforcement
in case of ‘willful trademark counterfeiting or copyright or related rights piracy on a commercial scale’. The
term ‘commercial scal€’ is further defined as being ‘commercial activities for direct or indirect economic or
commercial advantage’®All those provisions are overbroad and vague.

For the purpose of this paper, it was necessary to analyze criminal laws of B&H and determine the
state of the criminalization of infringements of IPR in the legal system of B&H. Criminal provisions in the
B&H legal system are established through criminal codes at two levels: state and entity level. At the state
level there is the Criminal Code of B&H™ while at lower levels (entity level and Brcko District B&H) there
are three criminal codes where certain matters are treated and regulated differently.”' Thus, the criminal
enforcement of IPR in B&H’s legal system is introduced in the chapter XXI of the Criminal Code of B&H
(CC B&H): Criminal Offences of Copyrights Violation while criminal codes of the Federation of B&H,
Republika Srpska and District Br¢ko do not deal with this matter. This chapter of CC B&H contains a crim-
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inal offence of the violation of copyrights and copyright related rights. Those provisions protect moral and
property rights of authors and performers, the rights of producers of audio recordings and rights in relation
to the broadcasting of programs, or the rights of authorized distributors of encrypted satellite signals. The
incriminations are consistent with the provisions of domestic legislation, especially the Law on Copyright
and Related Rights in B&H.” There are five criminal offences where only two partially complies with the
provision of the article 23 of ACTA.* Only Articles 243 - Impermissible Use of Copyrights and 244 - Illegal
Use of the Sound Recording Producers’ Rights can be viewed in the light of the provisions of the Article 23
of ACTA.

While the object of the protection in the Article 242 - Breaches of Copyrights is a moral copyright, Ar-
ticle 243 - Impermissible Use of Copyrights protects property copyrights of authors and artists and ensures
the protection of unauthorized use of copyright works or performances of artists. Therefore, this criminal
offence will commit “Whoever, without the authorization of the author or other holder of copyright, or the
person entitled to give authorization, where such authorization is required under the provisions of the law of
Bosnia and Herzegovina, or contrary to their prohibition, fixes on a material surface, reproduces, multiplies,
distributes, rents, imports, brings across the state border, presents, performs, broadcasts, transmits, makes avail-
able to the public, translates, adapts, arranges, alters or uses in any other form the work of an author”®* The
condition for the existence of a criminal offence is that these acts have been committed without approval.
Furthermore, this article sanctioned behaviors that violate the property rights of performers in the same
way as the rights of the authors. Enabling an unauthorized use, a copyright work or an artistic performance
is also sanctioned as well as the dissimulation of the act. A qualified, severe form of the offence will exist if
the perpetration of the criminal offence referred to in paragraph 1 through 3 of this Article has resulted in
a substantial financial gain or has caused a substantial damage, and the perpetrator has acted with the aim
of acquiring such financial gain or causing such damage.”

Article 244 - Tllegal Use of the Sound Recording Producers’ Rights protects producers of audio record-
ings and rights related to the radio broadcast. While copyright law applies to intellectual creations, these
neighboring rights apply to the performance of the work, the right to fixture of sound, performance of other
sounds and it includes a recording of performance and the right of organization in broadcasting, which is
related to the emission of performance.” This criminal offence is aimed at protecting producers of sound
recordings from unauthorized copying, distribution and various forms of making available to the public. The
crime is committed if a person without the authorization of the producer of a sound recording, where such
authorization is required under the provisions of the law of B&H, or contrary to their prohibition, broadcasts,
reproduces directly or indirectly their sound recording, distributes, rents, imports, brings across the state
border or makes available to the public the sound recording without authorization. Furthermore, this offence
will commit ... whoever, without the authorization of the holder of the right with regard to the radio broadcast
shows, where such an authorization is required under the provisions of the law of Bosnia and Herzegovina, or
contrary to their prohibition, re-broadcasts or records the show, reproduces or distributes the recording of its
show””” If the perpetration of the criminal offence referred to in paragraph 1 and 2 of this Article has resulted
in substantial financial gain or has caused substantial damage, and the perpetrator has acted with an aim of
acquiring such financial gain or causing such damage, the qualified form of the offence will exist.

The analysis of those provisions showed that our legal system adopted a ‘soft’ approach to the criminali-
zation of infringements of IPRs leaving most of the matter to the civil law. This legislative solution is in line
with stance presented by Joren the Wachter that “criminal law is just too formidable for dealing with IPRs
infringement during the battlefield of a society that just started to discover the benefits of file-sharing, and
user generated content”*

PRIVACY AND DATA PROTECTION: B&H CONTEXT

The privacy and data protection framework in B&H related to the enforcement of IPRs in online en-
vironment is established by the Law on Protection of Personal Data.*This Law applies to the processing of
the personal data by public authorities and natural and legal persons.'Following the solutions of the EU
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law, lawful processing of the personal data in the B&H legal system in the context of the enforcement of
IPRs is restricted by several requirements'® such as: the processing must be done fairly and lawfully; the
personal data collected for special, explicit and lawful purposes can only be processed in accordance with
that purpose and in extent and scope necessary for fulfillment of that specified purpose; and personal data
can be processed only within the period of time necessary for fulfillment of the purpose. A general rule in
the B&H legal system is that a controller may process personal data only with the consent of a data subject,
which must be: in writing and signed by the data subject.'? Furthermore, the consent must specify: the
data, purpose and period of time for which the consent has been given.'”This consent can be withdrawn
at any time, unless otherwise explicitly agreed upon by the data subject and controller."“However, there is
exception to this general rule stipulated in the Article 6 according to which the controller may process the
data without the consent of a data subject if, inter alia: the processing of the personal data is required in
order to complete the task carried out in the public interest.'”® The data subject has information rights in
relation to the collection of data regarding the: purpose of processing, controller, receiving authority or the
third party whom the data will be accessible; legal obligation to submit the data for processing; exception
of this legal obligations; consequences in the case that the data subject refuses to submit the data; if the data
collecting is done on a voluntary basis; right to access and the right to correct the data referring to him/
her.!” Besides, the data subject has the right to access personal data.'”” However, Law provides exceptions
regarding the previously elaborated rights, i.e. exemptions from the obligations to: provide information on
the processing of personal data; and enable access to personal data if that could cause significant damage to
legitimate interests of the following categories: defence; public security; prevention, investigation, detection
of crimes and prosecution of perpetrators as well as violations of ethical regulations of the profession; eco-
nomic and financial interests, including monetary, budgetary and tax issues; inspection and duties related
to the control; the protection of data subjects or rights and freedoms of other people.'® From the previously
elaborated provisions of the Law on Protection of Personal Data it is evident that this Law incorporates
solutions of the EU data protection law.'%

The same approach of the legislator is evident when it comes to the regulation of obligations of the
information society service providers. Namely, the Law on the electronic legal and business traffic'® pro-
vides limitations of the liability of the service providers'"' in accordance with E-commerce Directive. In the
context of the enforcement of the IPRs especially important are the provisions which exclude their liability
in terms of links'*? and provisions that regulate scope of the obligations of service providers.'”* According
to the Article 27, a service provider who, by means of electronic connectivity, allows access to the informa-
tion of the third party will not be responsible for such information if: a) there is no reliable knowledge on
illegal activities or information; or b) as soon as a service provider received knowledge or information, he
approached to the removing of the electronic connections. Additionally, service providers have no general
obligation to monitor information which they store, transmit or make available, or general obligation to
actively seek circumstances that indicate illegal activities.'"Nevertheless, they have an obligation to deliver,
based on the suitable act of the competent court, all information on their users that can be used for investi-
gation with the aim of preventing, investigating or prosecuting punishable acts. The same obligation is stip-
ulated in the favor of administrative authorities if this is necessary for performance of their obligations.'"

However, there are certain discrepancies from the EU solutions that may affect the data protection and
privacy of individuals. This controversial provision that relates to the enforcement of the IPRs is contained
in the Article 28(4) according to which service providers are obliged to provide, on request of the third
parties, the name and address of any user of their services, if those persons have prevailing legal interest in
determining the identity of the user and certain illegal facts, and if they make probable that the knowledge
of this information makes an important assumption for legal proceedings. This provision clearly deviates
from the relevant provision of the E-commerce Directive''® according to which MS may establish obliga-
tions for information service providers to inform the competent public authorities of alleged illegal activi-
ties undertaken or information provided by recipients of their service or obligations to communicate to the

101 Ibidem, Article 4

102 Ibid., Article 5(1) and (2)
103 Ibid., Article 5(2)

104 Ibid., Article 5(3)

105 Ibid., Article 6(1)(d)

106 Ibid., Article 22

107 Ibid., Article 24

108 Ibid., Article 28

109 Namely, Directive 95/46/EC
110 Official Gazette of B&H, no. 88/07
111 Ibidem, Article 23-27

112 Ibid., Article 27

113 1Ibid., Article 28

114 Ibid.,Article 28 (2)

115 Ibid., Article 28(3)

116 Article 15(2)
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competent authorities at their request the information enabling the identification of recipients of their ser-
vice. It is compatible with the EU law to exclude the communication of personal traffic data for the purpose
of bringing civil proceedings against copyright infringements.'”Furthermore, this provision is in disparity
with the provisions of the Law on protection of personal data contained in the Article 6 given that the exe-
cution of the tasks in public interest is generally entrusted to the state authorities and that Article 28(4) per-
mits traffic data to the private right holders without the evolvement of such authorities. This is not the best
solution given the fact that state authorities, unlike private individuals, are directly bound by fundamental
rights and must respect procedural safeguards,'*and they are interested in investigating the circumstances
which exonerate the data subject accused for the infringement of IPR. Therefore, civil enforcement of IPRs
could only be based on the Article 5 according to which a controller can process the personal data with the
consent of a data subject but due to the principle of purpose, time and scope limitation'" of personal data
processing, a data subject must be clearly informed that the storage and communication of personal data
by the service providers will take place for the civil enforcement of IPRs."*Given this, the B&H legislator
adopted the rules on the civil enforcement of IPRs that are different from the provisions of the EU law and
case law'?' and that can lead to the severe infringements of privacy and data protection.

Regarding the criminal enforcement of the IPRs in the context of the B&H law; it is important to point
out that under the current Criminal Procedure Code of B&H'* the search of the movables includes the
search of the computers and other similar devices for automated data processing connected with it,'* but
the search (and eventual subduction of objects) cannot be conducted without a search warrant issued by a
judge on a prosecutor’s request or police officers request if they informed the prosecutor.'*

Recording of the transactions and communication under the B&H Law is categorized as a special inves-
tigative measure'*and is regulated with much stricter rules than in the United States.'*® Special investigative
measures can be undertaken under the following general rules: necessity, the court’s decision, the existence
of certain probabilities relating to the offence, legal action catalog, legal catalog of crimes, the clarity of the
person and type of measures and time constraints.'?’

The Law of Criminal Procedure predicts the use of these measures under the following conditions:
the existence of a reasonable doubt; one of the following criminal offences: criminal offences against the
integrity of B&H, criminal offences against humanity and values protected by international law, criminal
offences of terrorism, and criminal offences for which, pursuant to the law; a prison sentence of minimum
of three (3) years or more may be pronounced; only by court order after the prosecutor’s written request;
and, up to one month duration (with the extension to maximum three or six month depending on the type
of measure).!?

If we bear in mind the restrictiveness of the legislator in determining the special investigative measures
and only for the most serious crimes, in accordance with all of the above, it is clear that B&H will unlikely
that extend them to the acts related to the infringement of IP.

CONCLUDING REMARKS

Last two decades in B&H have been marked by intensive legislative changes especially in the context
of the European integration process. These changes resulted in a new legal framework regulating, inter
alia, the enforcement of IPR, on one hand, and the data protection and privacy in the context of online
environment, on the other. The analysis of the provisions of national law reveals that a significant potential
for efficient protection and enforcement of IPRs is present in the B&H legal system apparently even at the
expense of the protection of data and privacy. Furthermore, it seems that criminal enforcement rules give
a better protection of the fundamental rights to privacy and protection of personal data than it is the case
with the civil enforcement of IPRs.

117 Opinion of Advocate General in Promusicae v. Telefonica, § 114, and ECJ Judgment in Promusicae v. Telefonica, § 70

118 Ibidem.

119 Article 4

120 Opinion of Advocate General in Promusicae v. Telefonica, § 109

121 See: Case — 275/06 Promusicae v. Telefonica.

122 “Official Gazette of B&H, n03/03, 32/03, 36/03, 26/04, 63/04, 13/05, 48/05, 46/06, 76/06, 29/07, 32/07, 53/07, 76/07, 15/08, 58/08,
12/09, 16/09, 93/09

123 Article 52(2) B

124 Article 53. See: Sijer¢i¢-Coli¢, H. (2008).

125 Articles 116 - 122

126 Allowed special investigative measures are: surveillance and technical recording of telecommunications; surveillance and techni-
cal recording of premises; access to computer systems and computerized data; secret surveillance and technical recording of persons,
vehicles and objects that are associated with them; the use of undercover agents and the use of informants; simulated and controlled
purchase of objects and simulated bribery; and supervised transport and delivery of objects of criminal offences.

127 Halilovi¢, H. (2005).

128 See: Sijerci¢-Coli¢, H. (2008).
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COMPARATIVE OVERVIEW OF BORDER SECURITY
SYSTEMS OF THE UNITED STATES,
THE RUSSIAN FEDERATION
AND THE REPUBLIC OF TURKEY

Sinisa Dostic'
The Ministry of Interior of the Republic of Serbia

Abstract: The state border represents a significant barrier between states with the purpose of prevent-
ing “spillover” of various criminal and other illicit activities. In order to successfully protect themselves
against security challenges, risks and threats - such as various forms of cross-border crime or smuggling
(of people, drugs, weapons, radioactive materials, excise and other goods), as well as against the threat of
external aggression, terrorism and other, the states design an appropriate system of border security. The
subjects of this system are specialized border services for specific work segments, within the activities of
state border protection - such as border police, gendarmerie, military, customs, coast guard and inspections
(veterinary, phytosanitary, etc.). Depending on the proclaimed purpose of the system, on the mentioned
subjects, as well as on the work performance of border security, the border security systems are divided into
military, police and combined.

Recognizing the great importance of border security systems in international relations, and bearing in
mind the security challenges at the borders today (the growing terrorist threat, tense situations around the
Arctic, Ukraine, Iraq, Syria, etc), this study offers a comparative overview of the border security systems
of the United States, the Russian Federation and the Republic of Turkey. The given overview of border
security systems in these three countries, indicates certain peculiarities, similarities and differences in their
functioning.

Keywords: state border, border security system, border services, the United States, the Russian Federa-
tion and the Republic of Turkey.

INTRODUCTION

According to its physiognomy, the importance, and the position, the state border represents the first
“pillar” of the national security”. Therefore it is the greatest security challenge for the country, regardless of
the type of security threats. That is the reason why the state border, regardless of the contemporary trends
of its “extinction’, must be adequately protected, which then subsequently provides security to the state - re-
sulting in the security of the region or the continent as a whole. The importance of its security is particularly
evident during the boom of the organized cross-border crime, global terrorism and other criminal activ-
ities. Consequently, each country aims to develop a modern and efficient security system of its borders®.

The border security system, apart from the legal framework, also includes a set of preventive and re-
pressive measures for the control of state border (control at border crossings) and the security of the state
borders (securing the land or the so-called “green border”, and the water or so-called “blue border”), which
are carried out by different entities (police, military, customs, inspection, etc.), in order to prevent illegal
activities. Depending on the objectives, methods of performing the border security, as well as subjects, the
border security systems can be military or militant (linear), police (linear-depth) and combined.

Military (militant) border security system is based on the linear concept of border security (securi-
ty along the border line), which is focused on the implementation of preventive and repressive measures
by the military subjects (border units of the Army), aiming to protect the state border from the poten-
tial aggressor. Police border security system is based on linear-depth concept of border security (security
along the border line, and within the country). It focuses on the implementation of preventive and re-

1 sinisa.dostic@mup.gov.rs

2 According to the theory of organic synthesis of the ground and the state, the state border symbolizes “the skin of the state” - a pe-
ripheral organ in charge of receiving every assault to the body and alerting other defense organs. Quoted: Nolte, HH: German Eastern
border, the Russian Southern border, and American Western border. For details, see: Beker, J., Komlozi, A.: Granice u savremenom
svetu, Filip Vi$nji¢, Beograd, 2005., p. 9

3 Zivkovi¢, D.: Granica - izazov za bezbednost, Vojnoizdavacki zavod, Beograd, 2008., p. 95-96.
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pressive measures by the police (border police, gendarmerie, etc.) and other subjects related to the state
border aiming to combat cross-border crime (the customs, border inspection services, etc.) This system
is characterized by the fact that the linear control of crossing the border, and depth security of the state
border is performed by police formations?, usually in cooperation with the customs and border inspec-
tion services. The concept of such a system is defined through a national strategy for integrated border
management, which includes the joint operation of these subjects at both the national and international
level. The combined system of border security (military and police) is based on both concepts and focuses
on the implementation of preventive and repressive measures by the military and police entities, in order to
protect the state border from the potential aggressor and cross-border crime. This system is characterized
by the fact that the control of crossing the border at border crossings is performed by the police, while the
activities of state border security are performed by military subjects.

Recognizing the great importance of border security systems in international relations, and the security
challenges countries face with at their borders, this study offers a comparative overview of the border secu-
rity systems of the United States, the Russian Federation and the Republic of Turkey.

BORDER SECURITY SYSTEM
OF THE UNITED STATES OF AMERICA

The total length of the state border of the United States of America (hereinafter the USA) is 31,598 km,
of which 12,034 km is the land border (8,893 km towards Kanada, and 3,141 km towards Mexico), while
the length of the water border is 19.924 km (8,975 km at the Atlantic Ocean, 5,875 km in the area of the Gulf
of Mexico, and 4,393 km at the Pacific Coast). The USA is the third country in the world according to the
surface of its territory and the population (about 296 million)°.

The border security system of the USA has a long tradition. Since the end of the eighteenth century,
there have been different organizational structures at the borders of the USA as the subjects of protection,
such as: directorates, offices, districts, departments and bureaus of the customs, the military and the police.

After the terrorist attacks of 11 September 2001, there was a reorganization of federal agencies within
the security sector and as of 1 March 2003 they were positioned within the framework of US Department
of Homeland Security - DHS. After this reorganization, the area of the USA state border protection towards
the neighboring countries became part of the federal agency called US Customs and Border Protection US
— CBP. CBP was the result of integration of customs services (US Customs) and border service (US Border
Patrol), which it already had a lot in common with concerning the power and authority. US Customs and
Border Protection was given broad powers when it comes to the fight against terrorism, illegal migration,
human trafficking, as well the control of border crossings (which is performed at a total of 328 border cross-
ings for different purposes), border security, cross-border transportation and customs clearance of goods,
safety control of food intake of herbal and animal origin, and other activities.

US Customs and Border Protection, has a total of 60,000 members at all levels. At the central level,
besides the cabinet headed by the Commissioner with 14 Assistant Commissioners in charge of different
lines of work, there are also the following organizational units: Office of Human Resources Management,
Office of Field Operations, Chief Office of Border Control (border control operations at border crossings
and security of land borders), Office of Training and Development, Office of Information and Technology,
Office of Technology Innovation and Acquisition, Office of Air and Marine, Office of International Affairs,
Office of Internal Affairs, Office of International Trade, Office of Public Affairs, Office of Intelligence and
Investigative Liaison, Office of Administration, Office of Internal Affairs, Office of Congressional Affairs.
At the regional level, there are the following departments: Department of Operations, Department of Bor-
der Security, the Department of customs duties on land, sea and airports, and Department for Food Safety
(border sanitary, veterinary, phytosanitary and other inspections). At the local level there are stations within
the mentioned departments.”

Activities of securing the land border of the USA towards Canada and Mexico, and the securing of the
blue border at the state level, are performed differently. The mainland portion of the border towards Cana-
da and Mexico is secured by organizational units of US Customs and Border Protection (Office for border

4 Although previously in Europe border guards were the dominant organization (eg. Polish Border Guard), border services (eg. BiH
State Border Service), gendarmerie units, Carabinieri police or border police, generally the only accepted organization was in the form
of border police, ie. Department of border police, sector and the like. Quoted by - Dosti¢, S .: Organizacija i nadleznost grani¢nih
policija u regionu zapadnog Balkana, Bezbednost br. 3/2008, MUP R Srbije, Beograd, 2008., p. 83.

5 Dosti¢, S.: Bezbednost granica kao deo savremenog sistema suprotstavljanja organizovanom kriminalu, doktorska disertacija,
Fakultet bezbednosti Univerziteta u Beogradu, 2012., p. 282-283

6 The United States of America, http://sr.wikipedia.org/rs . Retrieved on December 28, 2014.

7 About the detailed organization of US Customs and Border Protection at central, regional and local levels, see: http://www.cbp.gov/
about/leadership-organization, retrieved on December 28, 2014.
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security-US Border Patrol), which are located in this part of the national territory. The total region towards
Mexico is, according to the geographical characteristics, a desolate area, with a low density of population,
and as such represents an ideal area for uncontrolled entry of illegal immigrants and drug smugglers into
the territory of the USA. The mass illegal entries by the citizens of Mexico®, resulted in installment of mod-
ern electronic devices at the American-Mexican border (underground sensors, thermal imaging cameras,
etc.) as a method of prevention. Having in mind that this is a vast space, members of the US Customs and
Border Protection use specialized cavalry regiments and working dog regiments, as well as helicopters, un-
manned aerial vehicles, AT Vs, and other appropriate means for the purposes of border security.

The maritime part of the US border is secured by the US Coast Guard which, from the historical point
of view, mainly belonged to the military, then to the police, transport and other formations with different
responsibilities and tasks (the control of state revenues generated during transports by ships, the securing of
the section at the sea, rescue at the sea, etc.). US Coast Guard, as well as US Customs and Border Protection,
have been parts of DHS since 2003. It has a population of 42,000 active members, 8,800 civilian personnel,
8,000 reservists and, if necessary, 30,000 volunteers’. Today, it is a mixture of military and police forces,
and is under the jurisdiction of the states which are part of the territory of the US coast™. It is equipped by
airplanes, boats, fast-speed boats and ships. Synergy is usually performed with helicopter units. In compli-
ance with its legal regulations it performs the following tasks: securing parts of the sea border, security of
waterways, ports and coastal areas, protection and escort of ships, conducting search and rescue tasks at sea,
participation in international operations (eg. protection of critical infrastructure of Iraq and the training of
Iraqi naval forces), the protection of the environment, providing navigational assistance, combating drug
trafficking (drugs are often transported by ships), as well as the smuggling of immigrants and other forms
of cross-border crime.

BORDER SECURITY SYSTEM
OF THE RUSSIAN FEDERATION

The total length of the state border of the Russian Federation (hereinafter referred to as Russia) is 60,933
km, out of which 14,509 km is the length of green border, while the length of blue border is 46,424 km
(38,808 km at sea and oceans, of which: 126.1 km at the Baltic Sea, 389.5 km at the Black Sea, 580 km at the
Caspian Sea, 16,998 miles at the Pacific Ocean, 19,724 km at the Arctic Ocean and 7,616 km at the rivers
and lakes). With an area of 17,075,400 square kilometers, Russia is the largest country in the world, and
extends to almost twice the territory of Canada, China or the USA. Russia shares borders with 18 coun-
tries, namely: in the west it borders with Norway, Finland, Estonia, Latvia, Lithuania, Poland, Belarus and
Ukraine. In the south, Russia shares borders with Georgia, Azerbaijan, Kazakhstan, China, North Korea,
Japan (sea border), Abkhazia and South Ossetia (whose sovereignty is debatable, but is acknowledged by
Russia), and in the east it borders with the USA (sea border)'.

The border security system in Russia, similarly to the US system, has a long and rich tradition. The first
available written sources testify of its existence as early as in the fifteenth century. According to the Federal
laws of 1991 and 1995 Ne 40-FL (with amendments dating from December 30, 1999; November 7, 2000;
December 30, 2001; 7 May and 25 July 2002; 10 January, 2003), the system of border security of Russia,
in the period from 1991 to 2003, was under the jurisdiction of the Federal Border Service of Russia. This
Service had the status of a separate ministry, primarily tasked with the protection of the longest state border
in the world from external enemies, and from various criminal activities'>. In March 2003, by the decree of
the Russian President Vladimir Putin the Federal Border Service of Russia lost the status of the ministry,
and was merged with the Federal Security Service (former KGB), and renamed the Federal Border Service
of the Federal Security Service of the Russian Federation. By amendments of the Federal Law (dating from
June 30, 2003; August 22, 2004; March 7, 2005; April 15 and July 27, 2006; July 24 and 4 December, 2007; 25
December, 2008), it was given the following competencies: the protection of the state border on land, sea,
rivers, lakes; protection of the economic interests of the Russian Federation and its natural resources at bor-
der areas off coast, including the prevention of poaching and illegal fishing; control of the border crossing at

8 In 2014, a total of 486,651 people were detected during illegal border crossing by members of the US Customs and Border Protec-
tion, mainly along the southwestern part of the US border. 468, 407 of them were: citizens of Mexico (229,178), Honduras (91,475),
Guatemala (81,116) and El Salvador (66,638). In the same period, at border crossings 8,013 wanted people were arrested, and 223,712
cases of attempted illegal entry into the USA were prevented. More details at: http://www.cbp.gov/sites/default/files/documents/FI-
NAL Draft FY14 CBP Report_20141218.pdf, retrieved on December 28, 2014

9 For more details about the organization of the US Coast Guard see: http://www.uscg.mil/top/missions, retrieved on December
12,2014

10 Zivkovi¢, D.: op.cit., p.150.

11 The Russian Federation, http://sr.wikipedia.org/rs, retreived on December 30, 2014

12 About the history and organization of the Federal Border Service of the Federal Security Service of the Russian Federation for
more details see the http://ps.fsb.ru /general/about.html, retreived on December 30, 2014
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border crossings; control of the border regime rules; fight against all threats to national security at the bor-
der area, including terrorism and other illegal activities; detection and seizure of contraband, and combat-
ing other forms of transnational organized crime - mainly the smuggling of people (from the former Soviet
states and China)® as well as drugs. When comparing the jurisdiction of the Federal Border Service of the
Federal Security Service of the Russian Federation, with the US border guards and border services of other
countries, what is interesting is emphasizing the protection of economic interests of Russia and its natural
resources at the border areas at the sea, including the prevention of poaching and illegal fishing which is
further regulated by a large number of secondary legislation (regulations, directives, decisions, orders, etc.).

When it comes to the organizational structure of the Federal Border Service of the Federal Security
Service of the Russian Federation, it is important to emphasize that it is organized at the central, regional
and local level. At the central level, this service consists of: departments for supervision of crossing the
border and state border security, operational departments for combating transnational organized crime
and terrorism, departments for the implementation of federal laws, and the center for basic and specialized
training of border guards'. At the regional level, instead of previous 10 Regional Directorates of the Federal
Border Service of Russia — in 2004 41 Border Directorates of the Federal Border Service of the Federal Se-
curity Service of Russia were established according to the defined border areas. At the local level, activities
and tasks related to the state border are performed by border stations or units.

A total of 402 international border crossings are established at Russian borders with the neighboring
countries, out of which 164 border crossings for international road transport, 60 border crossings for inter-
national rail traffic, 80 border crossings for international air transportation (airports), 75 border crossings
for international traffic at sea, 9 border crossings for international river transport, two border crossings for
international lake traffic, and 12 combined border crossing for several types of international traffic’.

When it comes to the control of the border crossing at border crossings, according to the Federal law,
international border crossings on land, seas, rivers, lakes and airports were established; but also at other,
specially designed areas near the state border, where, if necessary and in accordance with the legislation
border control can be carried out. In accordance with the decision of the Government of the Russian Fed-
eration No 482 on the establishment, opening, functioning, reconstruction and closure of border crossings,
there is a following classification of border crossings:

— depending on the nature of the international transport, border crossings are divided into: passenger,
freight and cargo;

— depending on the operating regime, border crossings are divided into: permanent, temporary and
seasonal;

— depending on the type of international traffic, border crossings are divided into: border crossings for
international traffic and border crossings for coterminous traffic; and

— depending on the type of goods being transported, border crossings are divided into: special-
ly equipped crossings intended for importing goods into Russia, for the specific purposes such as
chemical, biological and radioactive materials, waste and other goods that may pose a risk people,
animals and food; and specially equipped crossings intended for importing food of herbal and ani-
mal origin into Russia.

Border Service of the Federal Security Service of the Russian Federation) are the following: the Federal
Customs Service, under the Government of the Russian Federation, Federal Agency for the development
of infrastructure at the borders of the Russian Federation (“Rosgranica”), and border inspection authorities
for the control of food, animals, plants and quarantine diseases.

The Federal Customs Service is an authorized service for the control and supervision of all customs
activities in compliance with the laws of the Russian Federation, tasked with: the fight against smuggling of
goods, control and clearance of goods, control of transboundary movement of vehicles, cargo and goods,
temporary storage of seized goods, control of established customs zones, control the implementation of
information systems and technologies intended for customs activities, etc.

Federal Agency for the development of the state border of the Russian Federation carries out its activi-
ties in order to design, construct, reconstruct and maintain the infrastructure (buildings, premises and fa-
cilities) necessary for the functioning of the border, customs and other types of controls at border crossings.

13 Russia is one of the world’s largest destinations for illegal migrants, mostly from the former Soviet states, but increasingly from
other countries in Asia, especially China. Estimates of the number of illegal immigrants who come to Russia differ, but it is believed
that the number has increased significantly for the last ten years. From 1996 to 2001, it is estimated that this number generally varied
between 700 thousand and 1.5 million people; and in 2002, the number of illegal migrants is estimated at about 2 million. In May
2005, the Director of the Federal Security Service (FSB) Nikolai Patrushev estimated the number of illegal migrants in Russia at about
2.5 million, while at the end of 2006, government officials often mentioned the figure of 10 million illegal migrants, who often crossed
the border in the Caucasus, at the part of the border with Norway, Finland, Estonia and Latvia, as well as with Kazakhstan. Quoted
by - Golunov, S .: Ethnic Migration - a challenge to the Russian border security, State University of Volgograd, 2007, p. 11.

14 Tbid, p.17.

15 Golunov, S .: EU and Russian border security, State University of Volgograd, 2008, p. 19.
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Taking into account the current developments on the part of the state border between Russia and
Ukraine, in Donetsk and Lugansk region, where there is practically a war going on (according to newspaper
and television reports), and where often the worst armed border incidents occur at border crossings and
along the border line - in order to protect the state border, instead of the police, there are more and more
Russina military forces on the spot. As a result of the above events, there have been recent initiatives on
entry of Ukraine into NATO pact, which would allow NATO to get near the borders of Russia. This would,
according to the newly adopted Russian military doctrine, signed by Russian President on December 26,
2014, represent a direct threat to Russid’s national interests, and which can not remain without adequate
military response's. When it comes to the state borders of Russia, this doctrine deals with the area of the
Arctic zone as well, where out of 38,000 km length of the border of the Arctic coast, up to 22,000 km belong
to Russia. In order to protect this border, Russia introduced a military component in its composition, with
all the important corps of the Army (sea fleet, aviation, Airforce units, etc.)".

What speaks best about the significance of this region are the estimates of experts who claim that in the
Arctic there are huge reserves of oil, gas, gold, precious stones, lead and zinc. These claims are supported by
the results of a scientific research conducted by an agency of the US government - US Geological Survey
(2008), which announced that there are 90 billion barrels of oil and 25% of the world’s gas reserves in the
Arctic, whose value is estimated at 1 trillion US dollars™. Such wealth attracts not only Russia but also other
countries in the Arctic region (the USA, Canada, Denmark and Norway), which further complicates the
security situation at their borders and at Russian borders.

BORDER SECURITY SYSTEM
OF THE REPUBLIC OF TURKEY

The total length of the state border of the Republic of Turkey (hereinafter referred to as: Turkey) is 9,479
km, out of which the land border is 2,949 km, while the water border has a length of 6,530 km. The length of
the state borders of Turkey with its neighboring countries are: towards Bulgaria - 269 km, towards Greece -
203 km, towards Armenia - 328 km, towards Azerbaijan - 18 km, towards Iran - 560 km, towards Iraq - 384
km, towards Syria - 911 km, and 276 km towards Georgia'®.

The border security system is Turkey is under the jurisdiction of several ministries or entities, of which
the most important are: the Ministry of Interior (General Directorate for Security, the Supreme Command
of the Gendarmerie and the Coast Guard Command), the Ministry of Trade and Customs (General Direc-
torate of Customs), Ministry of Defence (Main Land Forces Command) and border inspection authorities -
Ministry of Agriculture and Farming (phytosanitary and veterinary inspection) and the Ministry of Health
(sanitary inspection).

The Ministry of Interior of The Republic of Turkey is for the most part in charge of border management
in Turkey, based on the following laws: the Law on Police No 3201, the Law on powers and duties No 2559,
the Law on Travel Documents No 5682, the Law on Residence of Aliens in Turkey No 5683, the Law on
Provincial Administration No 5442, and the Law on Combating Human Trafficking No 4926. General Di-
rectorate for Security of the Ministry of Interior of Turkey performs control of the border crossing at border
crossings, such as control of entry and exit of Turkish and foreign nationals, checking visas and travel doc-
uments, detection of forged travel documents, deportations, receiving asylum applications, the fight against
human trafficking and the implementation of other legal provisions. Turkey has a total of 133 international

16 The new Russian doctrine approaching of NATO infrastructure nearer to Russia’s borders is a direct military threat to Moscow,
which can not remain without adequate military response. Russian President Vladimir Putin signed a new Russian military doctrine
in which there are several novelties: there is a mentioning of the term “non-nuclear containment”; the Arctic is mentioned as a region
of vital importance for Russia; all versions of the hazards that threaten Russia today are listed - from cyber warfare to the question of
violation of the internal political order in the country. However, the main novelty of the new, improved version of Russia’s military
doctrine is certainly the determination of NATO as an adversary and a threat to Russia for the first time, stating that the expansion of
NATO with new members and thrusting NATO infrastructure to the borders of Russia is a direct military threat to Moscow, which
cannot remain without adequate military response. In fact, in Moscow it was finally and clearly told who the main enemy of Russia
is - NATO. Quoted by - “NATO kona¢no protivnik” http://www.politika.rs/pogledi/Miroslav-Lazanski/NATO-konacno-protivnik.
srhtml, of 30/12/2014.

17 1In order to protect Russian interests in the Arctic, the Ministry of Defence of the Russian Federation has established a new military
formation of OSK “Sever’, which has a general command, and it includes North Russian fleet, cosmic and airforce, and other units,
(which have until now been in the Murmansk and Arkhangelsk region). Therefore, after about thirty years, former Soviet bases have
been brought to life again, which ceased to operate when the Soviet Union fell apart. Program to protect the north is carried out by the
program “Arctic-2020”. Out of 38,000 kilometers of border at the Arctic coast, up to 22,000 kilometers belongs to Russia. Controlling
such a long border is almost impossible. Quoted by - “Moskva vraca baze na Arktik, rat na santama leda” http://www.novosti.rs/vesti/
planeta.299.html:510100 og 14/9/2014, retrieved on 30/12/2014.

18 Filijovi¢, M.: Teritorijalno razgranic¢enje na Artiku, Vojno delo, leto 2010, Beograd, p. 93.

19 The Republic of Turkey, http://sr.wikipedia.org/rs, retrieved on January 2, 2015
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border crossings, out of which 53 border crossings for maritime traffic, 25 border crossings for road traffic,
7 border crossings for rail traffic and 48 border crossings for air transport®.

Under the jurisdiction of the Coast Guard Command are jobs of securing maritime borders, such as the
protection of coastal and inland waters, prevention and detection of all types of smuggling, control of the
navigation monitoring system, rescue missions within certain areas of the sea, as well as assistance in de-
tecting various crimes, and extradition of persons to other state authorities (public prosecutors and courts).
The Supreme Command of the Gendarmerie represents a typical military structure for anti-terrorist op-
erations and protection of the state border, trained by the military, but under the authority of the Minister
of Interior. Its organization and jurisdiction is quite similar to the French Gendarmerie or the Italian Cara-
binieri. It performs security activities where other entities of border security are not able to, mostly in the
southeast of Turkey due to its geographical location, as is the case of the part of the border with Iran - 125
km long; and also due to the security conditions as in the case in the entire border towards Iraq - 384 km
long; and a part of the state border with Syria (which has recently practically been in a state of civil war®').

The main command of main land forces of the Ministry of Defence performs the tasks of securing
the rest of the boundaries of the land border, when it comes to combating human trafficking and other
forms of transnational organized crime, while the work of the General Directorate of Customs is based on
controlling the import and export of goods at border crossings. Border inspection services control trans-
boundary traffic of plants (phytosanitary inspection), animal (veterinary inspection) and transmission of
infectious and other diseases in humans (sanitary inspection)*.

It is important to emphasize that the regional level of Border Management in Turkey is under the ju-
risdiction of heads of civil administration in the provinces, or the governor, who organize and coordinate
the cooperation between the abovemenitoned border security subjects and other subjects of the security
system, through regular meetings where information is exchanged.

When it comes to protecting the state borders, it is important to note that Turkey, in the long process
of negotiations on accession to the European Union (hereinafter: EU), in 2006 opted for the concept of
integrated border management® in accordance with the “Regional Guidelines for Integrated Management
borders” which was developed by the European Commission in 2004 for the purposes of the Western Bal-
kans countries. These guidelines were innovated in early 2007 by the European Commission Directorate
for administering assistance to countries of the Western Balkans, within the framework of the “Guidelines
for Integrated Border Management in the Western Balkans” These guidelines imply intensive cooperation
of border security subjects (border police, customs, border veterinary, phytosanitary and other inspections)
at national and international level**. Also, in May 2012, the Turkish Ministry of Interior and the Agency
for operational cooperation at the external borders of the European Union (Frontex) signed a working
arrangement of cooperation which strengthens operational cooperation between Frontex and Turkey, in-
cluding the participation in joint activities in trainings and operations, engaging Frontex experts in intense
and rapid exchange of information and the creation of a common risk analysis*, combating cross-border
crime (human trafficking, counterfeiting of travel documents, etc.) usually at the border with EU countries
Greece and Bulgaria.

Today, Turkey faces with growing security challenges at its borders, primarily with the terrorist threats
that come from the self-proclaimed Islamic State (ISIS)*. It is estimated that thousands of EU citizens went
to Syria or Iraq to join the radical groups of the Islamic state. Many of them have traveled there via Turkey,

20 International Organization for Migration: Assessment and Monitoring Mission report - Strengthening Integrated Border Man-
agement in the Western Balkans and Turkey, Budapest, 2010, p. 97

21 About the organization of border security subjects of Turkey for more details see http://www.kdgm.gov.tr/?ax=kdgmalangsmain-
page&l=en, retrieved on January 2, 2015

22 Ibid

23 The EU has developed an effective system of control and border management, which allows the free flow of people and goods,
as well as preventing cross-border organized crime, while at the same time respecting high standards of human rights and freedoms
protection. Such a system among the EU Member States requires the introduction of high standards of organization, authority and
cooperation models of border security subjects, both at internal and at its external borders. Quoted by Milo$evi¢, M., Dosti¢, S.:
Saradnja grani¢nih policija zemalja Evropske unije-primer SR Nemacke i Poljske, Strani pravni Zivot br.2/2009, Institut za uporedno
pravo, Beograd, 2009., p.253.

24 For example on the basis of these regional guidelines and instructions, in 2006 in the Republic of Serbia the first Integrated Bor-
der Management Strategy was adopted (innovated in 2012). The adoption of the Integrated Border Management in the Republic of
Serbia created conditions for the legal regulation of cooperation within each border service, cooperation between border services and
international cooperation in accordance with the standards of the European Union, as well as to initiate the procedure for adoption of
new bilateral agreements, or, where possible — implementing the existing. Quoted by - Banovi¢, N., Puri¢, N., Dosti¢, S.: Opsti osvrt
na istorijat, sadasnjost i persektive razvoja grani¢ne policije u Republici Srbiji, Bezbednost br. 1-2/2009, MUP R Srbije, Beograd, 2009.,
p.97-98.

25 Sert, D .: Turkey’s integrated border management strategy, Turkish Policy Quarterly, Spring 2013, Vol 12 No 1, p.176-178., Re-
trieved from http://www.turkishpolicy.com/dosyalar/files/vol_12 -no_1-sert.pdf,, on January 2, 2015

26 The Islamic State has taken up a large part of the territory of Syria and Iraq - Turkey’s neighbors, and declared caliphate which
means that the sharia laws are brutally implemented. It was created as a branch of Al Qaeda in Iraq, after the US invasion in 2003, and
has participated in the Syrian war from the beginning. However, it started the Jihad, and due to its brutality it has managed to even
alienate Al Qaeda.
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which is why Turkey was largely criticized (for not sufficiently controlling its 1,200 km long border with
Syria and Iraq). Turkish officials responded to these criticisms by accusing the European countries that they
do little to stop the potential jihadists “at the source’, and blame Turkey. However, according to one of the
Turkish officials, this country stopped about 1,150 potential jihadists and sent them back to the countries
which they came from®.

Also, from the geographical point of view, Turkey is located at the crossroads of three continents - Asia,
Europe and Africa. Therefore it became a transit country for illegal migrations between the EU Member
States and other western neighbors in the east, which were burdened by the unstable political and econom-
ic conditions. Turkey is also a transit country for citizens of various other countries, such as Afghanistan,
Bangladesh, Iran, Iraq and Pakistan. Besides being a transit country, with the high level of economic devel-
opment in its region, Turkey is becoming a destination country for citizens of former eastern bloc countries,
such as Belarus, Georgia, Moldova, Romania and Turkmenistan, who usually enter Turkey with a valid
tourist visa but work there illegally without work permits issued by the competent authorities®.

Taking into consideration all of the abovementioned, it appears that the border management and con-
trol in Turkey is a difficult task, for many reasons. Firstly, its mountainous geography and harsh climatic
conditions (especially in winter), at the eastern and south-eastern border, are the barriers to tthe more
efficient control. Secondly, the security forces along these borders are responsible for several tasks simul-
taneously, which include the fight against drug trafficking and illegal migration, but also the fight against
terrorism and the prevention of the flow of terrorist groups in the country, which greatly reduces their
immediate operational activity at the border”. Thirdly, the neighboring countries are not in a position to
strengthen their own systems of border security due to their internal instabilities, poor economic situations,
and the inaccessibility of parts of the border, which further increases the pressure on Turkey to strengthen
its own state border protection. In order to adequately respond to security challenges and problems in the
functioning of the present system, Turkey is preparing for the formation of new entities within the border
security system™.

CONCLUSION

The border security system depends on a number of circumstances, primarily on the security chal-
lenges, risks and threats (terrorism, cross-border crime, etc.), on the risk assessment from external factors,
economic and political relations with neighboring and other countries, the geographical characteristics of
the border, tradition, the migratory movements of its nationals and foreigners, etc.

Today, for the security of the borders, all countries opt for the specialized professional (border) ser-
vices responsible for specific work segments. Most frequently these services are in charge of: the control
of passengers and vehicles (Border Police), control of movement, the import and export of goods across
state borders, and protection of the customs territory of the State (Customs), control of movement across
the state border of different plant and animal species and their products (inspection bodies), traffic control
and border security in international waterways (Coast Guard), a combined military and police tasks (gen-
darmerie, border guards, etc.), control over transfering infectious and other diseases by people (sanitary
inspection) etc.

The security system of the USA has a long and rich tradition representing a combined system consisting
of Customs and Border Protection and the US Coast Guard (a mixture of military and police forces). Cus-
toms and Border Protection of the United States were given broad powers when it comes to, above all, the
fight against terrorism, and the illegal migration, drug trafficking, security and control of crossing the state
border, control of cross-border transportation and customs clearance of goods, safety control of food intake
and plant animal products and other activities. In accordance with its statutory powers, the competencies
of US Coast Guard relate to various state border protections at sea (security of waterways, ports and coasts,
protection and escort of ships, conducting search and rescue tasks at sea, participation in international
operations, combating cross-border crime and al.).

27 More to see: http://www.tanjug.rs/novosti/156817/mogerini--nuzna-usaglasenija-spoljna-politike-eu-i-turske.htm of 12/08/2014.
Retrieved on January 2, 2015.

28 Sert, D.: op.cit., p.175.

29 Ibid

30 Foreign Minister Ahmet Davutoglu announced that Turkey is making preparations to form a new professional organization for
activities within the border security system that will have different tasks. “Our Ministry of Internal Affairs conducted a study on the
formation of a new professional organization for border affairs. On the one hand, in order to increase cooperation and coordination
among institutions responsible for border control and surveillance, and on the other, to be responsible for the protection of our bor-
ders and effective control of passengers, vehicles, goods and others” Davutoglu said, adding that the Ministry of Interior is currently
working on a draft law for the establishment of a new system of border security. Quoted by - http://www.hurriyetdailynews.com/tur-
key-prepares-for-new-border-security organization.aspx? PageID = 238 & nid = 67139 & NewsCatID = 510 of 05.29.2014. Retrieved
on January 2, 2015.
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Russia has the longest border in the world, practically twice as long as of the United States, with a
combined system of border security led by the Federal Border Service of the Federal Security Service of
the Russian Federation. Its task is to protect the state border on land, sea, rivers, lakes; protection of the eco-
nomic interests of Russia and its natural resources in the border areas of the sea, including the prevention of
poaching and illegal fishing; control of the border crossing at border crossings; control of the border regime
rules; fight against all threats to the national security in the border area, including terrorism and other ille-
gal activities; detection and seizure of contraband and combating other forms of transnational organized
crime, mainly the smuggling of people and drugs.

At the borders of Russia, except the Federal Border Service of the Federal Security Service of the Rus-
sian Federation, the subjects of border security are: the Federal Customs Service, the federal agency for
the development of infrastructure at the borders and border inspection authorities for the control of food,
animals, plants and quarantine diseases. In order to protect the Russian border in the Arctic, with a length
of 22,000 km, which was according to the newly adopted Russian military doctrine declared a region of
strategic interest for Russia, Ministry of Defence has established a new military formation named “Sever”
(meaning: ,North“) as a border military component, consisting of all the important corps of the Army
(fleet, cosmic and Airforce units, aviation and other units) aiming to protect the natural resources (oil, gas,
gold, precious stones, lead and zinc). However, these natural resources attract other countries in the Arctic
region, particularly the USA and Canada, which further complicates the security situation not only at Rus-
sian borders but also at theirs. Taking into account the fact that the border represents a vertical plane that
divides the territory of the country in the air, on land and underground, and that the mentioned natural
resources are in the Arctic, located at kilometer depths of the oceans and seas, their exploitation will depend
on the technological capabilities and achievements of the states to reach that vast expanses and efficiently
protect it as part of the state border.

In addition, Russia has largely militarized a part of its border towards Ukraine because of the current
war in the Ukrainian border regions of Donetsk and Lugansk. Because of the situation in the Arctic and
Ukraine as well as defining NATO as an adversary and a threat to Russia today, it is expected that the pro-
cess of militarization of these parts of the border between Russia will continue. Also, additional investment
in military resources are expected, which can cause new military conflicts which can significantly affect the
present and future border security systems.

The border security system in Turkey as well as in the United States and Russia, is combined and is
the responsibility of several ministries, of which the most important are: the Ministry of Interior (General
Directorate of Security, the Supreme Command of the Gendarmerie and the Coast Guard Command),
the Ministry of Trade and Customs (General Directorate of Customs), Ministry of Defence (the Gener-
al Command of Land Forces), border inspection authorities of the Ministry of Agriculture and Farming
(phytosanitary and veterinary inspection) and the Ministry of Health (sanitary inspection). Turkey has also
opted for the concept of integrated border management in its long process of negotiations for the acces-
sion to the EU. This concept aims to foster the faster and free flow of people and goods, while combating
cross-border crime at the same time.

When it comes to cross-border crime, Turkey has become a transit country for illegal migration be-
tween the EU Member States in the west and other neighbors in the east burdened by unstable political and
economic conditions. Turkey, except for the nationals of neighboring countries, represents a transit country
for citizens of various other countries, such as Afghanistan, Bangladesh, Iran, Iraq and Pakistan. Besides
being a transit country for human trafficking, with its high level of economic development in its region,
Turkey is becoming a destination country for citizens of former eastern bloc countries, such as Belarus,
Georgia, Moldova, Romania and Turkmenistan.

However, today, Turkey is facing the growing security challenges, primarily the terrorist threat that
comes from the self-proclaimed Islamic State (ISIS), created on the territories of neighboring Iraq and Syria,
which further complicates security situation in the region, or to its more than 1,200 km-long border.

To effectively respond to these and other challenges at the borders with neighboring countries (inac-
cessibility and harsh climatic conditions in parts of the border, the preoccupation of security subjects with
other obligations, etc.), Turkey has opted for the formation of new entities within its border security system,
in the following period.

Thus, simultaneously analyzing the border security systems of the USA, Russia and Turkey, it is evident
that their common determinants are that they are combined systems whose subjects are various military
and police formations. What they have in common, besides the fight against cross-border crime, is the
emphasis of fighting terrorism - or what they in their own political orientations in international relations,
consider as terrorism.

In contrast to the European model of border security system or integrated border management con-
cept based on relativism of border controls, and the principles of trust and improving joint cooperation of
border services both nationally and internationally, border security systems of the USA, Russia and part of
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Turkey (except the section of the border towards EU countries Greece and Bulgaria) are fairly autonomous.
The autonomy of the system is reflected in the disrespect of the first principle of cross-border cooperation
— trust, which is, for the reasons stated in this article, deficient at their borders.

Border security systems borders of Russia and Turkey are in the process of adapting to new situations
on their borders, with a prominent strengthening of the military component, while the border security
system of the USA in the last decade is quite stable, without major fluctuations, which does not mean that
it will remain so in the future due to the process of NATO enlargement, the situation in the Arctic, and the
increasing threats of terrorism.

Given the complexity of the tasks that are performed on the state borders of the USA, Russia and Tur-
key, it is clear that solving the problems regarding the functioning of their border security systems will de-
pend heavily on the state and development of their political and economic relations, primarily between the
United States and Russia, due to the situation around the Arctic, Ukraine and approaching NATO borders
to Russia; and when it comes to Turkey, it will depend on the war in the neighboring Iraq and Syria, where
there are different views of resolving the crisis.
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Abstract: The Republic of Serbia has until recently been the only country in Southeast Europe that is
not legally regulated by the private security sector. Finally, the last few years we started the right way. The
Republic of Serbia adopted the National Security Strategy in which the private security sector ranked in the
national security system. Since the end of 2013. legal basis were created for the organization and provision
of effective, efficient and lawful operation of the institutions of private security. It is precisely on these stra-
tegic and legal basis, their importance and meaning that this paper is about.!
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rity.

INTRODUCTION

The Republic of Serbia has until recently been the only country in Southeast Europe that is not legally
regulated by the private security sector. The lack of legal regulations has left many negative effects on the
formation and functioning of the institutions of private security. Even in some considerations of the current
situation the question is raised whether and to what extent these institutions contribute to achieving the
security standards or even reduced. Although these estimates are questionable, it is undeniable that the
instant studies indicate that the contribution of private security institutions in achieving security of citizens
(and their creation) is not on the level, not only the desired and necessary, but not at the level of standards
in the countries where this sector is developed and operate successfully, including countries in our region.

However, the last few years we started the right way. The Republic of Serbia has started to fulfill the
obligations assumed by the signing of the Stabilization and Association Agreement, which in Article 77
obliges our country for the security sector reform in the process of “gradual achievement of compliance
with technical regulations and European standardization and conformity assessment procedures with the
requirements of standards and regulations™, as well as the fulfillment of the obligations deriving from the

membership in international organizations CoESS (Confederation of European Security Services).?

The Republic of Serbia adopted the National Security Strategy* in which the private security sector
ranked in the national security system. Since the end of 2013. legal basis were created for the organization
and provision of effective, efficient and lawful operation of the institutions of private security. It is precisely
on these strategic and legal basis, their importance that this paper is about. The main goal is to contribute to
the security service and that users gain confidence in these institutions. In particular, it seeks to owners and
managers of these institutions demonstrates that they are now in a position to adequately establish private
security position in the national security system and, finally, go straight roads to build and strengthen their
institutional and human capacity.

Concretely, this work contains, in addition to the introduction, conclusion, references, and: / 1 / dis-
tinctness of institutions of private security in strategic documents and / 2/ distinctness of institutions of
private security in the relevant legislation.

Within these chapters we will discuss the first steps in the realization of this strategy through the creation
of a single normative framework for the design and operation of institutions of private security. In particu-
lar, we will present, with appropriate comments and creative generalizations, legal regulations governing

1 This paper is the result of carrying out the research project funded by the Ministry of Education, Science and Technological De-
velopment of the Republic of Serbia (no. 179045) and implemented by the Academy of Criminalistic and Police Studies in Belgrade
(2011-2015), titled Development of institutional capacity; standards and procedures for countering organized crime and terrorism in
terms of international integration, and the result of the research on project: “Management of police organization in preventing and
mitigating threats to security in the Republic of Serbia‘, which is financed and carried out by the Academy of Criminalistic and Police
Studies, Belgrade - the cycle ofscientific projects 2015-2019.

2 Zakon o potvrdivanju Sporazuma o stabilizaciji i pridruzivanju izmedu evropskih zajednica i njihovih drzava ¢lanica, sa jedne
strane, i Republike Srbije, sa druge strane (,,Sluzbeni glasnik RS - Medunarodni ugovori‘, no. 83/08).

3 More on this organization to: http://www.coess.org, 22.12.2014.

4 http://www.mod.gov.rs/cir/dokumenta/strategije/usvojene/Strategija nacionalne bezbednosti Republike Srbije.pdf, 25.12.2014.
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the private security sector, including: Law on Private Security,’ Law on Detective Work,® Rules on detailed
conditions that must be met by legal and natural persons for the implementation of vocational training to
perform the duties of private security,” Rules on how to implement programs and training to perform the
duties of private security® and Rules on color and component parts of uniforms of security officers.’

DISTINCTNESS OF INSTITUTIONS OF PRIVATE SECURITY
IN STRATEGIC DOCUMENTS

The National Security Strategy of the Republic of Serbia is the most important strategic document that
sets out the basic security policy to protect the national interests of the Republic of Serbia. This strategy
gives an analysis of the environment of the Republic of Serbia, identifies the challenges, risks and threats,
establishes national interests, determines the objectives, basic principles and elements of national security
policy and defines the structure, principles of operation and accountability within the security system.

For the implementation of the established policy of internal security normative upgrade activities of
the competent state bodies and other entities engaged in the business of security are of special importance.
Adoption of appropriate strategies, timely collection and exchange of data and information, coordinating
the work of the security services and strengthening their organizational, human and material resources are
a necessary prerequisite to achieving the objectives of internal security policy.

The novelty compared to previous determinations in similar documents is that the current National
Security Strategy emphasizes that increasing responsibility in the implementation of internal security poli-
cy, together with government and other bodies and institutions, have entities in the field of private security
companies whose business covers protection the safety of individuals, facilities and other assets not covered
by the protection of the competent state authorities.

The functioning of government and other bodies and institutions of the Republic of Serbia in the field
of internal security, this strategy focuses on the protection of the constitutional order, the lives and property
of citizens, preventing and combating all forms of terrorism, organized crime, financial, economic and cy-
ber crime, corruption, money laundering, human trafficking, drug abuse, the proliferation of conventional
weapons and weapons of mass destruction, intelligence and subversive activities, as well as other challenges,
risks and threats.

An important assumption of achieving and improving the protection of life and property of citizens,
human and minority rights, strategy emphasizes cooperation of state bodies with subjects in the field of
private security and other institutions, agencies, local governments, professional associations, churches and
religious communities, the media, minority communities, organizations of civil society and citizens, to
develop relationships of trust, building and strengthening security and solving security problems.

Strategy is still determined to work in the field of national security and carry out public administration
bodies, institutions responsible for justice, education and scientific activities and environmental protection,
Ombudsman, bodies of local self-government entities in the field of private security, civil society organiza-
tions, the media, legal entities and citizens who contribute to achieving the objectives of national security.

Exposed starting point indicates that, in addition to government authorities, and private security actors
at the top of entities to which the state or society responds to this strategy recognized the challenges, risks
and threats, and that their mutual cooperation as well as cooperation with other entities of security, a con-
dition i.e. important prerequisite for achieving and improving the protection of life and property of citizens,
human and minority rights.

Exposed strategic position, especially at the time of the National Security Strategy when there are no
specific legal basis to regulate and ensure the exercise of private security, they also have other significance.

First, for the first time in a single act of importance to the national security of the Republic of Serbia, its
state security sector is not seen as solely responsible for the implementation of internal policies. Together
with them (and other agencies and institutions), this obligation rests with the subjects in the field of private
security.

Second, in addition to sightings the place and role of private security, clearly sees its scope by stating
that the activity of its subjects relating to: / 1 / protect the safety of individuals and / 2 / protection facilities
and other resources.

»Sluzbeni glasnik RS no. 104/13.
»Sluzbeni glasnik RS, no. 104/13.
»Sluzbeni glasnik RS no. 117/14.
»Sluzbeni glasnik RS no. 117/14.
»Sluzbeni glasnik RS, no. 4/15.
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Thirdly, as the mentioned content of the work is also in the work of the institutions of the state security
sector, this strategy private security institutions ,,gives” only what is not covered by the protection of the
competent state authorities. This, thus, sees distinction between the activities of the security institutions of
the state and the private (business) sector.

Fourth, as seen in this “division and symbiosis” simultaneously projected (and naturally expected)
that first-mentioned institutions are integrators of joint work and conduct, which the mutual cooperation
(should) give contributions to.

The implementation of the work attitudes contained in the Strategy requires clearly focused, effective
coordinated engagement not only of government bodies but also institutions of private security and other
social actors. This fact, as well as the value of those objects of protection by preventing and suppression of
the recognized forms and activities of their degradation, indicating a particular social importance of insti-
tutions of private security, and the necessity that their activity is entirely normative and doctrinally arrange.

Recognition of private security in this document has great significance, because it makes for the first
time and to document of the first order when it comes to the basic operation of security institutions and
strengthen their institutional capacity. It is expected not only from the authorities, but primarily from busi-
ness systems, particularly corporations, in their strategic documents see and institutions of business secu-
rity. This will create the basis for a fully integrated and functioning of the national security of the Republic
of Serbia.

On the way to complement of the strategic basis, except for the adoption of the National Strategy for
the protection and rescuing in emergency situations,® which recognizes the importance and tasks of the
institution of private security, unfortunately are not impressive.

DISTINCTNESS OF INSTITUTIONS OF PRIVATE SECURITY
IN THE RELEVANT LEGISLATION

The institutions of private security, in addition to strategic, must have a legal basis. “In normative terms,
the right of private security can be defined as a set of principles and legal rules governing the activities, ser-
vices, measures, actions and funds intended for the protection of private property, information and people,
which are offered and provided in the private market"!

As sources the right of private security in the formal sense should be considered as different legal forms
in which the right to exist, the most common general legal acts. This collection makes the Constitution as
the highest legal act of any country. Then, laws, as sources the right of private security can be classified into
two categories: /1/ those laws which are of importance to the work of the institutions of private security
(for example, laws that directly regulate the issue of protection of persons and property, detective activities,
etc.), and /2/ those who have a broader scope, refer to the operation and other entities, as well as the work
of the institutions of private security (for example, the Law on Public Administration, the Administrative
Procedure Act, the Criminal Code, Criminal Procedure Code, the Law on Public Law and Order, Law of
Obligations, Law on Foreigners, Law the Police, the Law on Personal Data Protection, the Law on Misde-
meanors, etc.).

International conventions and agreements represent external sources of law. “These are the legal instru-
ments that do not deal exclusively with matters of private security, but its breadth and universality protect
the entire corpus of human rights and freedoms: the right to life, prohibition of slavery, inhuman or de-
grading treatment or punishment and other forms of coercion, of the right to liberty and personal security,
the right to privacy, family life, home and correspondence, the right to freedom of movement, freedom of
peacetul assembly and to freedom of association, as well as some additional rights of categories and groups,

and whose status is, among other authorities, and under the jurisdiction of private security.*?

Bylaws passed by the government and public administration bodies (decrees, decisions, regulations,
instructions, internal instructions) as well as secondary legislation adopted by business organizations
(statute, ordinance on the organization and systematization of jobs and tasks, rules on security of per-
sons, property and Regulations, on the work of physical security, work procedures of physical security,
orders, work orders, etc.).

The source of law may be case law, too, that arises when the court for a longer period of time deciding
on similar matters in essentially the same way.

Traditions as a form of unwritten social norms are indirect sources of law.

10 ,,Sluzbeni glasnik RS no. 86/11.
11 Staji¢, Lj., Luki¢, T., (2011), Pravo privatne bezbednosti, Novi Sad, Pravni fakultet, p. 43.
12 Dapéevi¢-Markovi¢, L., (2010), Pravo privatne bezbednosti, Fakultet za poslovni menadzment, Bar, p. 78.
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Extrajudicial “technical” rules of the science of certain professions and skills as “very important for the
operation of the private security sector, although their application is not based on a compulsory or their

non-application monitors the sanctions”?

As sources of law of private security the following can also be considered: usages, then, good business
practices, ethics, the role of legal science, the determination of the applicable rules, the interpretation and
application of legal norms and the like.**

The Republic of Serbia is the only country of the former Yugoslavia, and one of the few in Europe,
which until 27 November 2013 did not have laws of exclusive importance for work of institutions of private
security, which would directly and substantially precisely regulate the issue of protection of persons, prop-
erty and business and detective activity. The lack of these laws has created a legal void that is, to some extent,
compensated by applying many laws and regulations that are directly or indirectly related to this activity
(the Law on Companies, Labour Law, Criminal Procedure Code, the Criminal Code RS, police Law; the
Law on Weapons and Ammunition, etc.)."” In such a legal environment in many cases in practice there are
analogies in order to create the conditions for the application of the prescribed actions and measures in
direct activities of institutions of private security.'® As an illustration, based on the definition of acquisition
and carrying of weapons in the Law on Weapons and Ammunition, shall be concluded when can not per-
form activities of private security by using weapons.

Adoption of the Law on Private Security, Law on Detective Work, Rules on detailed conditions that
must be met by legal and natural persons for the implementation of vocational training to perform the du-
ties of private security, Rules on how to implement programs and training to perform the duties of private
security and Regulations on color and component parts of uniforms of security officers (as well as other
regulations that in the near future must be brought into compliance with these laws), conditions are created
that are systematically and comprehensively legally regulated by the private security sector in our country.

Law on Private Security

Law on Private Security regulates the mandatory security and protection of certain objects, activities
and operation of legal entities and individuals in the field of private security, the conditions for obtaining a
license, a way of performing tasks and exercising control over their work.

This law stipulates that contents the private security of includes providing services, or the exercise of
/1/ tasks of protection of persons, property and business of the physical and technical protection, unless
they are within the exclusive jurisdiction of the state authorities, and /2/ transportation affairs of money,
value and other shipments, /3/ maintaining order at public gatherings, sporting events and other places of
assembly of citizens (stewarding), carried out by legal entities and entrepreneurs registered for that activity,
as well as legal entities and entrepreneurs who have formed an Internal organizational form of security for
their own needs.

The law emphasizes that services of private security do not fall into the police or other security tasks per-
formed by organs of state administration. Consequently, legal entities and entrepreneurs who are licensed
to perform the duties of private security cannot perform the duties of protecting persons and property
within the exclusive jurisdiction of the state authorities and apply operational methods and means, i.e. op-
erational and technical means and methods that these bodies are applied on the basis of special regulations.

Law on private security contains provisions (art. 8-18) relating to the license for private security, citing
the types of licenses and the conditions for their issue, both for legal entities and entrepreneurs, as well as for
individuals, prescribing the procedure and at the same time the manner of their issuance.

On the issue of licenses Act international standards were adopted in the sense that systems of licensing
should be established so as to clearly define the type of security services that institutions of private security
may or may not provide, and that the licenses should be limited in time (five years), in order to ensure
regular renewal and a high level of professionalism. In order to achieve that in practice it is necessary to
conduct regular monitoring of the activities institutions of private security, with penalties including fines
and revocation of licenses in the event of a violation of law.

The law establishes general requirements to be met by an individual for a license to perform the duties
of private security. Those conditions are that: /1/ is a citizen of the Republic of Serbia; /2/ is of legal age; /3/
has at least secondary education; /4/ has passed the appropriate security check; /5/ is psychologically and

13 Ibid., pp. 84-85.

14 About mentioned sources of law of private security see more in: Staji¢, Lj., Luki¢, T., (2011), op. cit., pp. 46-54.

15 Should mention and Law on social self-protection (,,Sluzbeni glasnik SRS, no. 14/86), which though anachronistic, in the tech-
nical sense is valuable, rules of conduct from this Law are conditionally speaking downloaded in practice, so they somehow become
customary. — Staji¢, Lj., Luki¢, T, (2011), op. cit., p.47.

16 Compare: Boskovi¢, M., (1995), Fizicko obezbedenje i zastita objekata, Prirucnik za radnike fizickog obezbedenja, Beograd, Bodeks
pp. 33-34.
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physically fit to carry out these tasks, as evidenced by a medical certificate from a competent health institu-
tion; /6/ trained in handling firearms, or if his military service with weapons, if work is done with a weapon;
/7/ has completed the appropriate training to perform the duties of private security in accordance with this
Act; /8/ professional examination in the Ministry (art. 12, paragraph 1).

The question is whether it is a necessary condition that applies to secondary education. This is because
“from a legal point of view the question is whether it may condition (state the decision through the law),
the right to work a minimum of secondary school for a natural person who wishes to obtain a license to
perform the duties of private security, especially bearing in mind that necessary knowledge and training
an individual can get through planned training programs, regardless of their level of education””” This is
particularly important in relation to a physical protection of persons and property, jobs stewarding at pub-
lic gatherings, sporting events, places and objects where citizens gather on the occasion of entertainment,
music and other programs, then, security jobs transport and transfer of money or other valuable shipments,
etc.

As a good legal solution in terms of fulfilling the general requirements for a license is emphasized that
laying exam in the Ministry compulsory for all who want to deal with the affairs of private security, even for
a person who “has the appropriate degree and type of vocational education and at least three years of work
experience as an authorized police officer, security-jobs, professional members of the Army of Serbia and
jobs execution of criminal sanctions’, although they are exempted from training for perform the duties of
private security. This legal definition indicates that the private security jobs (according to its content and
methods of performing) are similar, but not same to the operations of public safety and other jobs of the
mentioned institutions. Also, this solution is discovered ‘ability to check and verity the inclinations and
abilities of security officers who come from the mentioned structures, because in the meantime they could
lose their health, or motor ability, so-called. security eligibility and the like. It is understood that the mere
act of taking professional exams is necessary for candidates from these structures to refresh their knowledge
and apply it to the private security sector. All this leads to the quality of the sector, and not its degradation,
as is the case in actual practice when most members of this sector consist of (unlicensed) former members
of the military and the police, and even those who for reasons of unsuitability or conflict with the law were
left without work.

In addition to prescribing training to perform the jobs of private security as one of the general condi-
tions to be met by an individual for a license to perform the jobs of private security, Law on Private Security
regulates the procedure and the manner of issuing licenses, specifying, in article 13, training to private indi-
viduals to perform the duties of private security may perform the Ministry, legal and natural persons who
meet the financial, technical, professional and personnel requirements for conducting training who obtain
the authorization of the Ministry. On the basis of paragraph 2 of this article, the Minister of the Interior
issued the Rules on detailed conditions that must be met by legal and natural persons for the implemen-
tation of vocational training to perform the duties of private security and the Rules on how to implement
programs and training to perform the duties of private security. “A particular challenge for the quality of
training could be endeavor of legal persons which deal with the affairs of private security outcomes author-
ization that simultaneously conduct training for these jobs - primarily for themselves (internal) conducted
training for its employees for such jobs and issued them a certificate of training”'® This seems mainly due to
the financial interests of the owners of these companies, as well as practice and just hints.

Rules on detailed conditions that must be met by legal and natural persons for the implementation of
vocational training for performing the duties of private security guards are prescribing detailed conditions
that legal and natural persons need to fulfill in terms of premises, material and technical resources and
equipment, and professional qualifications of the person (trainers, etc.) in order to obtain authorization of
the Ministry to conduct training, as well as the content and method of keeping records of persons who have
participated in the training.

Rules on how to implement programs and training to perform the duties of private security prescribes
programs and methods of discharging of vocational training of security officers - to perform the jobs of pri-
vate security. Four basic training programs are planned, in accordance with the types of activities of private
security as are prescribed by the Law on Private Security, which consist of several topics divided by units.

The adoption of these regulations created a legal basis to interested legal and natural persons may sub-
mit to the Ministry of Internal Affairs request for authorization to conduct training persons to perform the
jobs of private security. Their application should enable the student to gain knowledge and skills necessary
for the exercise of the appropriate the types of jobs in the private security. Successfully completed training
and passed professional examination at the Ministry, one of the most important conditions stipulated by

17 U korak sa privatnim sektorom bezbednosti, Centar za evroatlanske studije-CEAS, Beograd, 2013, pp. 30.

18 Mileti¢, S., Komentar Pravilnika o blizim uslovima koje moraju da ispune pravna i fizicka lica za sprovodenje stru¢ne obuke za
vrienje poslova privatnog obezbedenja i Pravilnika o programima i na¢inu sprovodenja obuke za vr$enje poslova privatnog obez-
bedenja (,,SL. glasnik RS, no. 117/2014), Paragraf, 2014.
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the Law on Private Security for licenses to individuals and specific requirement (which is related to human
resources) to issue licenses to legal entities and entrepreneurs to deal with private security jobs.

The biggest challenge in implementing rulebook will be the quality of the upcoming training, because
of the expertise of employees largely depends on whether it will reach the necessary improvements now
unsatisfactory situation in the field of private security.

The law on private security regulates the manner of performing jobs of private security with the obliga-
tion to be in a way that does not interfere with the work of state organs and does not violate the tranquility
of citizens. These are: physical protection, makes security business with weapons, technical protection, op-
erations planning, design, technical supervision, installation and maintenance of security systems, makes
security business transporting money, and other valuable shipments, stewarding. The law governing obliga-
tions of legal entities and entrepreneurs private security jobs may be carried out only on the basis and within
the executed agreement with natural or legal person delivering services. The law specifies the elements
which this agreement must contain. As one of the positive solution of the Law on Private Security stands out
precisely related to this contract, the duty of the legal entity or entrepreneur who performs jobs of private
security to shall submit a notification the concluded contract, annex to the contract or on termination of
the contract, to the relevant local police administration within eight days from the date of the change. In
this way efficient and effective supervision is achieved by the police over the work of the institutions of pri-
vate security, particularly bearing in mind which of the information must have given the notification, which
are specified in this Law (among other things, it is clearly defined subject of the contract, the manner of
contracted private security jobs, the number of security officers on contract and location of work schedules,
types and quantities of weapons and engaged means of protection, the starting date or interruption of the
agreed performance of services, etc.).

While performing the duties of physical protection, security officer is authorized to: /1/ verify the iden-
tity of the person who enters or leaves the building or space that is provided, and in the protected area; /2/
views person or vehicle at the entrance or exit of the building or premises and in the protected area; /3/
prohibit unauthorized persons access and entrance to the building or space that is provided; /4/ order the
person to move out of the building or space that is provided, if the person that is unauthorized; /5/ warn
a person whose conduct or omission of required actions can jeopardize your safety, the safety of others or
cause damage to and destruction of property; /6/ temporarily detain a person which is found in the house
or in the area of committing a crime and serious offenses, disturbing the peace, until the arrival of the
police; /7/ using following means of coercion: /7.1./ Binding agents /7.2./ Physical strength, /7.3./ specially
trained dogs, /7.4./ firearms, under the conditions stipulated by this law and the law governing the use of
weapons by authorized police officers.

In Article 57 of the Law on Private Security provides that detailed manner the use of force (binding
agents, physical strength, specially trained dogs, firearms) prescribed by the Minister. This solution legisla-
tor, that the Minister further regulates only one of the authorizations that have officers of private security,
and the remaining six are not, can lead to inconsistencies in their application or to abuses and overdrafts.

With that in mind, as well as article 46, paragraph 4 of the said Law the application of measures should
be proportionate to the legitimate aim of their use and execution in a way that does not offend the dignity,
reputation, honor, or other guaranteed human right, and that in applying measures no one shall be subject-
ed to torture or to inhuman or degrading treatment, one should consider the introduction of basic training
in the field of human rights as part of the professional training of security officers for perform the duties of
private security.

As important provisions of the Law on private security stand out those that regulates issues supervision
over the implementation of this law, which was placed under the jurisdiction of the Ministry of Internal
Affairs (Art. 70-75). Authorized police officers of the Ministry shall have the right to control the manner
of storage and carrying of firearms, psychophysical ability and qualifications of security officers to han-
dle weapons and undertaking other activities immediate and unannounced controllers performing of the
duties of private security. This law provides that the Minister for the purpose of establishing cooperation
with associations of legal entities and entrepreneurs for jobs of private security and officers of security and
monitoring field of private security and the submission of initiatives to improve the performance of tasks
in this area in accordance with the new standards, established the Expert Council for the improvement of
private security and public-private partnerships in the security sector. We can conclude that “the existing
framework of the Commission for Public Private Partnerships in the security sector of the Republic of
Serbia continues and improve, and its vital role in the security sector, as an integral part of national security,
receives legal guarantee by the Law on private security”*

Although the issue of surveillance assessed as a good solution, we must not ignore any questions of the
potential conflict of interest.

19 U korak sa privatnim sektorom bezbednosti, Centar za evroatlanske studije-CEAS, Beograd, 2013, p. 39.
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Earlier this year was passed the Rules on color and component parts of uniforms of security officers
prescribing the color and integral parts of uniforms which worn by officers of security in the exercise of
private security.

In order for the Law on private security to be applied to the full extent necessary to bring a number
of regulations which will, among other things, prescribe detailed criteria for determining the mandatory
secured of objects and ways of performing the duties of their protection, then, the cost of organizing and
implement trainings to perform the duties of private security, and detailed manner the use of force, and the
content, appearance and manner of using legitimation officers of private security. In addition to the above,
it is necessary to adopt other rules that are not within the jurisdiction (or are only partially) the Minister of
the Interior, such as determining the list of reference health institutions which issue certificates of mental
and physical ability to perform activities of private security, way of checking the level of training of natural
persons or the manner of taking professional examination and the cost of organizing and conducting pro-
fessional examinations, as well as the content and method of keeping records, etc.

Although all by-laws, in accordance with Article 85 of the Law on private security, should be adopted
within six months from the date of its entry into force, such a large number of regulations that have not been
adopted, and the fact that in making of three regulations delayed for about six or seven months, pointing
to the fact that they will not be able to meet the deadline of 18 months (expires 05/06/2015.) provided for
in Article 86 according to which legal entities and entrepreneurs who perform certain tasks in the field of
private security guards are required to reconcile their work with provisions of the law.

The Law on Detective Work

The Law on Detective activity regulates the operation of legal entities, entrepreneurs and individuals
who perform tasks in the field of the provision of detective services, conditions for their licensing, manner
of performing duties and exercising control over their work. Conceptually detective activity is classified
in the area of administrative and support service activities in the branch and group exploration activities,
which includes investigation and detective services and activities of all private investigators, regardless of
who and what you are investigating (detective work). Investigation and detective services are the jobs of col-
lecting, data processing and transmission of information in accordance with this Law and other regulations
by legal entities and entrepreneurs for detective work as operators and employees detective as the drafter.

A legal entity for detective work and the entrepreneur for the detective activity or detective can process
data on: /1/ missing persons or persons who are hiding to avoid prosecution; /2/ persons who have caused
damage to the client, if they meet the conditions laid down by the law about liability for damage; /3/ persons
who anonymously and unlawfully act according to the user, with the threat of harmful consequences; /4/
objects that are lost or stolen; /5/ of business success of of legal entities and entrepreneurs; /6/ protection of
intellectual and industrial property.

This law for the first time in our country prescribes that the performance of detective activities neces-
sary for acquiring a license. Detective activities can be conducted by a legal entity for detective activity and
the entrepreneur for the detective activity, detective work may be performed by a detective, if they have a
license to perform the detective activity, or detective works issued by the Ministry of Internal Affairs (Ar-
ticle 4).

The Law prescribes that the license for the detective activity may issue a legal entity for the detective ac-
tivity and entrepreneur for detective activity: /1/ which has the act on job classification, the jobs description
and powers of employees for each position; /2/ which has at least two employees detective, if activity is per-
formed as a legal entity for the detective activity, or at least one person with a license for the performance of
detective work, if the activity is performed as an entrepreneur for the detective activity; /3/ If the responsible
person in the legal entity passed the appropriate security check.

License for performing detective activities may be issued to a person: / 1 / who is a citizen of the Re-
public of Serbia; /2/ which has gained the least higher education in the first degree (bachelor studies and
basic vocational studies) or on studies lasting up to three years; /3/ which has passed the appropriate secu-
rity check; /4/ which is psychophysically capable of performing the detective activities, as evidenced by a
medical certificate from a competent health institution; /5/ who has completed the training program and
training for performing detective activities; /6/ has passed the professional exam for detectives before the
commission of the Ministry.

The fulfillment of the conditions referred to in Section 5 is not necessary for person who has five years
of work experience as an authorized police officer, defense affairs, security and intelligence affairs, the ju-
dicial and prosecutorial functions, as well as the professional jobs of the court or in the public prosecutor’s
office.
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Conditions for issuing licenses are too liberal, so that is the impression that more take account of the
current situation in practice, and less about the fact that the legalization of this condition licensing and
delegation of the powers as certain police powers of, may, with the positive, have negative implications
for the security of people and property. In addition, the relationship of these activities with other activities
(compatibility / incompatibility) is not the subject of editing, but in practice there are cases, as concurrent
holding detective activities together with the purchase of gold, real estate, etc.®

It is necessary to urgently adopt bylaws that would put into life the Law on detective activities and create
a legal framework in which detectives can legally and effectively operate. The law establishes the obligation
of the Minister of Interior to prescribe: the manner of implementation of training and training of persons
to perform detective activities, and training program and method of examination for detectives; then, the
requirements of the business area and the physical and technical measures for saving data bases and other
records; contents of the request for issuance, as well as the appearance and content of the solemn form of
the license; content and look for detective legitimacy.

Although in Article 37 Law of the detective activities stipulated that all regulations for the implemen-
tation of this law enacted within six months from the date of its entry into force (i.e. until 06/05/2014), was
not adopted any. Given that (the same as in the Law on Private Security) could not be met neither second
deadline as defined in Article 38, relating to the obligation of legal persons and entrepreneurs for detective
activity which perform detective activities on the date of entry into force of this Law to harmonize their
work with the provisions of this Law within one year from the date of entry into force of this Law.

Lest the Law on private security and Law on detective activities become just part of a well-known prac-
tice of our legislation, adopted laws do not apply; it is necessary to urgently adopt the necessary regulations
that will enable their application. At the same time, the prescribed time limit for harmonization work of
legal persons and entrepreneurs with the legal provisions should be postponed.

CONCLUSION

The Republic of Serbia is, finally, as part of the reform process acceded to the transformation and regu-
lation of the private security sector. In particular, appropriate strategic document, and then the adoption of
laws and bylaws, are designed and placed strategic and legal basis for the development of the private security
sector in Serbia. In this way the conditions for a fully integrated and functioning of the national security of
the Republic of Serbia are created.

Although already at this stage some imprecision and understatements in the adopted legal acts are
identified, as well as delays in the adoption of new which should enable the implementation of the already
adopted, leaving space for possible abuses by different interpretations, for now it is most important to finally
jobs of institutions of private security legalized and put under state control.

From a legal regulation and application of standards in this activity will benefit the institution of private
security, but even more users of their services, because the legal regulation is vital for the functioning of
each service, as well as the private security sector. Legal regulation of this field will contribute to higher
professional and moral integrity of institutions dealing with private security, and higher quality of services
provided. In this sense, it is necessary to improve the functioning of the institutions of private security,
among other things, continuous improvement of legislative solutions and continuous education and train-
ing of their members.

Strategic documents and legal regulation about the institutions of private security, give the possibility
and an obligation perceiving in the same context of the current security problems and legal solutions, expe-
riences and practices of other countries in the region and Europe. If this option is used, at the time of adop-
tion and initial of the implementation legal basis, it will show time and the realization of the adopted law.
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Abstract: The Intelligence and Security Agency of Bosnia and Herzegovina (the Agency) in combating
terrorism and organized crime, in the sense of organization, comprises two components, intelligence and
security, but it can also be viewed as only one component - a unit with twofold characteristics, intelligence
and security. In the organizational-functional sense, the primary task of the Agency is to deal with gather-
ing, analyzing, processing and distribution of information on terrorism and organized crime, both in the
country and abroad, and in that regard secret or covert activities and absence of authority on the use of
repressive measures and participating in formal legal procedures in the country. The duties and tasks of
the Agency imply a covert, active and research methodological approach directed at comprehensive under-
standing of terrorism and organized crime by understating and deepening of knowledge about the causes,
nature, scope, forms and carriers of terrorism and organized crime in Bosnia and Herzegovina, and outside
the country. Such approach entails a relation towards a wider social or political context where a committed
offense is just a segment or the outcome of the entire security phenomenon or process. Given the fact that
the duties and tasks of the Agency;, i.e. similar modern intelligence and security agencies, primarily imply
prevention and detection, and afterwards reconstruction or looking into offenses already committed, it is
clear that they have to allow gathering data before a terrorism or organized crime offense is committed, thus
trying to pinpoint actions that lead to the offense and that can, as such, serve as a legal objective or subject
of interest of the aforementioned agencies. This kind of specific protective authority, on the other hand,
leads to dangers of exceeding and misuse of authority for illegal purposes, but this too has to be taken into
consideration and these dangers can be controlled by establishing adequate mechanisms of control over the
operations of the above mentioned agencies, and not by reducing authorities.

Keywords: Intelligence and Security Agency, organization, tasks, terrorism, organized crime.

ORGANIZATION OF THE AGENCY
IN COMBATING TERRORISM AND ORGANIZED CRIME

The reform of the intelligence services” in Bosnia and Herzegovina is one of the key terms for the be-
ginning of negotiations between Bosnia and Herzegovina and the European Union on the agreement
on stabilization and membership. The international community demanded from the Parliament of
Bosnia and Herzegovina to adopt a law on unique intelligence and security service as soon as possi-
ble, and the first initiatives towards that goal followed in 2002, after the conference in November in
London (Great Britain), which was adopted as the “London Declaration on Organized Crime in the
Balkans”. The Intelligence and Security Agency of Bosnia and Herzegovina (ISA) was established by
the Law on Intelligence and Security Agency of Bosnia and Herzegovina®, which the Parliamentary
Assembly of Bosnia and Herzegovina adopted at the session of the House of Representatives held
on 22 March 2004 and at the session of the House of Peoples held on 22 March 2004. The Agency
was formed by joining civilian intelligence and security institutions which were active earlier in the

1 djukic-bs@blic.net

2 The term service is both a noun (service as an organization, institution) and a verb (service as in performance of action and ac-
tivity, service). When it comes to the term agency there are several status modalities it manifests itself in, e.g. agency as a body, i.e. an
organization from the (narrow) system of state administration (established by the regulation which determines the structure of state
administration), agency as a specific public authority under the control of state parliament for conducting specific state functions in
the area of state security and alike. On the term and legal definition of agency and specific questions regarding their functioning, see
more in Dujié, S: Javne sluzbe i nezavisna regulatorna tijela, Casopis za upravno-pravnu teoriju i praksu, Agencija za drzavnu upravu
Republike Srpske, Banja Luka, 2010, pp. 20-21.

3 Law on the Intelligence and Security Agency of Bosnia and Herzegovina, Official Gazette of Bosnia and Herzegovina, no. 22/04,
20/04, 56/06.
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Federation of Bosnia and Herzegovina (Federal Intelligence and Security Service — FISS) and in Re-
publika Srpska (Intelligence and Security Service — ISS). The Agency became functional on 1 May
2004. It operates in accordance with the regulations of the Constitution and Laws of Bosnia and Her-
zegovina, including the regulations of the European Convention on Protection of Human Rights and
Basics Freedoms and its protocols, and international contracts and agreements which Bosnia and
Herzegovina either signed or adopted. The Agency is a civilian intelligence and security institution,
construed as an independent administrative organization of Bosnia and Herzegovina. Also, it is a
legal entity, and on the territory of Bosnia and Herzegovina there cannot be any other civilian intelli-
gence and security structures. The internal organization of the Agency is regulated by the rule book
on internal organization which determines organizational units in accordance with the constitution-
al structure of Bosnia and Herzegovina. The organizational structure implies internal organization,
i.e. the system of established organizational units, delegation of assignments based on the established
scope of work and the system of connections between specific parts of the organization. In the or-
ganizational sense, the Intelligence and Security Agency of Bosnia and Herzegovina comprises two
components, intelligence and security, but it can also be viewed as only one component - a unit with
twofold characteristics, intelligence and security. In the organizational-functional sense, the primary
task of the Agency is to deal with gathering, analyzing, processing and distribution of information on
terrorism and organized crime, both in the country and abroad, and in that regard secret or covert
activities and absence of authority on the use of repressive measures and participating in formal legal
procedures in the country. The internal organization of the Agency is regulated by the Rule Book on
Internal Organization which determines organizational units in accordance with the constitutional
structure of Bosnia and Herzegovina. The Rule Book on Internal Organization is introduced by the
Director-General of the Agency in consultation with the Deputy of the Director-General and ap-
proval of the Council of Ministers of Bosnia and Herzegovina. Considering that the legal text does
not specifically define the organizational structure, and detailed information cannot be found on the
official website of the Agency,* we assume that the organization of the Agency, given the aforemen-
tioned principles of work, has the organizational structure like all the other modern intelligence and
security agencies. The organizational units are organized at two levels: 1/ horizontal and 2/ vertical
level. The horizontal organization governs the principle of work technology, and the vertical one
provides coordination, division of authority, i.e. subordination. The horizontal level of organization
implies establishing and functioning of problem-liner organizational units of intelligence and secu-
rity agencies, based on the division of work and tasks by the law defined scope of work (intelligence,
counterintelligence and other security jobs, and within them organizational units in charge of the
matter of terrorism and organized crime). Based on the analysis of a specific number of agencies and
current resources which deal with the organization of these specialized executive authority institu-
tions, it can be said that the vertical organization of the Intelligence and Security Agency consists of:
central intelligence service, intelligence service, intelligence service and intelligence point subcenter.
It is must be noted here that most of domestic scientific papers in the field of organization of mod-
ern intelligence and security agencies point to, aside from the intelligence point, as a special and the
lowest level of organizational part, the informer or posted informer. This approach to the vertical
organization of intelligence service is acceptable given that the main resource of intelligence service
are its professional members, i.e. informers, in charge of the realization of operational jobs and tasks,
i.e. the implementation of the majority of gathering methods, techniques and procedures for the
purpose of timely securing necessary intelligence.

DUTIES AND TASKS OF THE AGENCY
IN COMBATING TERRORISM AND ORGANIZED CRIME

According to the legal provisions, the Intelligence and Security Agency of Bosnia and Herzegovina is
responsible for gathering intelligence regarding threats to the security of Bosnia and Herzegovina, both
within and outside the borders of Bosnia and Herzegovina, their analysis and forwarding to authorized
institutions, as well as gathering, analyzing, processing and forwarding intelligence with the purpose of
assisting law enforcement officers, as defined by the Laws on Criminal Proceedings of Bosnia and Herzego-
vina, and other authorized institutions in Bosnia and Herzegovina when necessary in order to suppress any
threats to the security of Bosnia and Herzegovina.

“Security threats to Bosnia and Herzegovina” imply threats to sovereignty, territorial integrity, consti-
tutional order, foundations of economic stability of Bosnia and Herzegovina, as well as threats to global
security which are detrimental to Bosnia and Herzegovina, in particular: terrorism, as well as international

4 Available at: www.osa-oba.gov.ba/ustavnost i zakonitost, informacije i saopstenja, kontakt. Accessed: 20 September 2014.
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terrorism; organized crime directed at Bosnia and Herzegovina or which is detrimental to the security of
Bosnia and Herzegovina in any way; trafficking in drugs, arms and persons directed against Bosnia and
Herzegovina or which is detrimental to the security of Bosnia and Herzegovina in any other ways; illegal
international manufacturing of weapons of mass destruction or their components, as well as materials and
devices used for their manufacturing; illegal trafficking in products and technologies which are controlled
internationally, etc.®

The notion that terrorism and organized crime represent the Agency’s priority can be seen in the An-
nual Platform® with guidelines for functioning, which represents a planned and guiding document that
governs the Agency’s functioning and determines its basic tasks, goals and the priority of the Agency’s work
in the field of its authority. Thus, the Annual Platform shows that possible threats to the security of Bosnia
and Herzegovina are security threats which are regarded as nontraditional, and which are realized in the
form of: radical and potential terrorist activities, groups and individuals; organized violence or intimidation
of national and religious groups in both immediate surrounding and in Bosnia and Herzegovina itself; ac-
tivities of organized crime groups and operations usually tied with them, such as illegal trafticking in drugs,
arms, explosive materials, persons, products and technologies which are controlled internationally, as well
as weapons of mass destruction, their components, materials and devices necessary for their manufactur-
ing; attempts to control businesses, money laundering and other forms of endangering basic economic
stability of Bosnia and Herzegovina, and local and subregional tensions and possible conflicts that pose
potential sources of instability.

In that context, the Agency is required to intensively continue researching the activities of individuals,
groups, organizations and institutions that finance, support, plan, prepare, organize and implement terror-
ism activities, whether they be global terrorism threats, threats to Bosnia and Herzegovina, and/or forms
of terrorism activity that manifests itself in Bosnia and Herzegovina, since such acts and occurrences were
known to happen in earlier periods. In that regard, the Agency should continue gathering data on every
logistical support of such activity. Aside from this, the Agency has to gather data and research the activities
of individuals or groups’” whose action can lead to violence or intimidation of national and religious groups
in Bosnia and Herzegovina; to radical actions motivated by religious, national, social, vindictive or other
incentives; and/or disturbance of public peace and order. Also, the Agency has to gather data on the activ-
ities of individuals and groups which are trained and have the possibility to execute terrorism activities in
Bosnia and Herzegovina motivated by material, national, social, vindictive and other incentives. The Agen-
cy should continue the activities of finding secret warehouses of arms and munitions which can be used
for terrorism purposes, and thus pose a threat to the security of citizens and their property. The Agency’s
priorities in terms of organized crime should be as follows: all forms of corruption; illegal migrations; traf-
ficking in persons and human organs; illegal manufacturing and trafficking in drugs, illegal manufacturing
and trafficking in dangerous and other materials which are controlled internationally; endangering of the
monetary system and money laundering; illegal privatization. Furthermore, the Agency should pay special
attention to recording occurrences and locating the sources of influence that can be, or are, dangerous and
thus affect economy, defense capability, technological processes, financing, trade and information system,
including possible threats that manifest themselves in the form of economic barriers, energy crises, de-
struction of environment or as a complex of health-epidemiologic threats. When it comes to environmental
threats the main focus should be put on possible occurrences of chemical and radiological pollution of the
environment, which causes illnesses of people, animals and growth. The Agency should also permanently
gather data on all forms of corruption which pose threat to basic economic stability, especially when the
elements of international and regional connectivity are concerned and question the sustainability of specific
economic branches relevant to the economic stability of Bosnia and Herzegovina, and the legal system and
functioning of the legal state.?

5 See Article 5 of the Law on ISA.

6 See more in: The Annual Security-Intelligence Policy Platform with guidelines for functioning of the Intelligence and Security
Agency of Bosnia and Herzegovina - Joint Commission for supervising the work of the ISA BiH - documents. Available at: www.
parlament.ba. Accessed: 20 April 2014.

7 In early September 2014, in the wider area of Bosnia and Herzegovina, members of the State Investigation and Protection Agency
(SIPA) in collaboration with members of the Intelligence and Security Agency and other law enforcement agencies in BiH arrested
several persons associated with financing terrorist activities, public incitement to terrorist activities, recruitment for terrorist activities,
organizing terrorist groups, etc. Available at: http://www.mojevijesti.ba/novost/198104/SIPA-Uhapseno-16-osoba-pronadena-voj-
na-oprema. Accessed: 10 October 2014.

8 The priorities in the work of the Agency are terrorism and organized crime, and this can be seen in the warnings of the highest
representatives of the Intelligence and Security Agency of Bosnia and Herzegovina given at the meeting of Common Commission for
Defense and Security which point to the presence of more than three thousand persons — mostly the Selefies and the Vehabias — who
are capable of carrying out terrorist attacks. At the same time it is pointed out that these persons are well-equipped and they include
those persons who have been in the police records for many years, but the police are powerless to do anything until they carry out a
terrorist attack just like in Bugojno or some other similar act. The warning that the management of the Agency gave at the conference
“Current Status of Security in Bosnia and Herzegovina” held on 20 December 2011 at the Parliament of Bosnia and Herzegovina,
which was extensively covered by the media, is also alarming and it points to the fact that the problem of organized crime in Bosnia
and Herzegovina is so deeply rooted that, if something is not done quickly about it, in two or three years’ time criminals will come to
the citizens’ door and take them out of their homes. The thing that worries the members of the Agency, based on gathered intelligence
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DIRECTIONS FOR IMPROVING THE AGENCY’S WORK
IN COMBATING TERRORISM AND ORGANIZED CRIME

Directions for improving the Agency’s work in combating terrorism and organized crime can be viewed
from the organizational and functional (duties and tasks) aspect. The organization of the Agency in com-
bating terrorism and organized crime is constructed in such way that it enables gathering, analytic process-
ing and evaluation of data which are important for the security of the country, i.e. global security. According
to the content, such activities can be referred to as intelligence-informative and preventive-security’. When
it comes to repressive authorities, the Agency is, in the organizational sense, separated from classic
security or police agencies, i.e. the ministries of security and it cannot be defined as a participant
of criminal proceedings, i.e. carriers of police (executive) authorities, in terms of law on criminal
proceedings.

Considering that terrorism and organized crime are primarily characterized by maximum con-
spiracy, mobility, planned division of work, hierarchically established organization and alike, the
Agency itself should be flexible and adjusted to modern forms of socially dangerous crimes such as
terrorism and organized crime. Simultaneously, this means that the Agency’s organizational units
should be mobile and capable of understanding these characteristics, i.e. the entirety of security phe-
nomenon of terrorism and organized crime. It is necessary here to add secrecy as the determining
factor of threat to national security, which further complicates the perception of security manifesta-
tion and makes it dependant on inductive logical-analytic deduction based on known fragments or
the outlines of the entire phenomenon, as well as the legal framework which will enable the freedom
or autonomy of expertise evaluation within the legal framework.'

Given the fact that the Agency is responsible for gathering intelligence related to security threats to
Bosnia and Herzegovina, both in and outside Bosnia and Herzegovina, especially terrorism and organized
crime, as well as gathering, analyzing, processing and forwarding of intelligence with the purpose of assist-
ing law enforcement officers, as is defined by the Laws on Criminal Proceedings of Bosnia and Herzegovi-
na, and other authorized institutions in Bosnia and Herzegovina when necessary for prevention of threats
to the security of Bosnia and Herzegovina, the Agency in the organizational-functional sense should make
a step forward in order to continually give the information to authorized officials and bodies, respecting
the principle of timeliness and efficiency. This way of informing should be coordinated with the principle
“necessary to know”"!, unless determined otherwise by the law.

In this way the gathering and processing of raw intelligence and making the final intelligence docu-
ments based on their own methods of research, and final results too, would be identical with scientific
research, and would enable the end users - political decision makers — to draw some conclusions on the
existence of specific relations between the occurrences and processes that are being researched. This would
enable a comprehensive understanding and deepening of knowledge about the causes, nature, scope, forms
and carriers of terrorism and organized crime in Bosnia and Herzegovina, and outside the country, and
such final intelligence documents (studies, evaluations and forecasts) would serve as information support
for making more quality internal and foreign policy decisions, which is essentially the priority task of the
Intelligence and Security Agency."

In modern intelligence and security agencies this activity is primarily conducted by the analytical de-
partments, and in principle, the acceptability of the final intelligence products, by the users, significantly
increases when the content, form and language used in the document support and complement each other.

and information, is the increase in organized crime, which permeates all social spheres and is present at all levels, including govern-
ment and society. Available at: www.parlament.ba- Zajednicka komisija za odbranu i bezbjednost Bosne i Hercegovine, aktivnosti,
sjednice-Izvjestaji. Accessed: 14 September 2014.

9 See more in: Bajagi¢, M.: Spijunaza u XXI veku - Savremeni obavestajno-bezbednosni sistemi, Marso, Beograd, 2010, p. 7.

10 On the function of security and intelligence service, see more in: Badzim, J.: Sigurnosno-obavjestajne sluzbe u demokratskom
drustvu - u povodu reforme sigurnosno-obavjestajnog sustava u Republici Hrvatskoj, Hrvatska javna uprava, 2008, no. 4, p. 1023.

11 After the terrorist attacks on the USA on 11 September 2001, there is the principle called “need to share’, i.e. “dare to share” in
intelligence work, which affirms the need for sharing intelligence, i.e. active interagency cooperation.

12 The management of the Intelligence and Security Agency at the meeting of the Commission for Defense and Security of Bosnia
and Herzegovina held on 26 March 2012 in Sarajevo regarding the Information on terrorist acts on the building of the American
Embassy, warned about the danger of terrorism and possible new terrorist acts in Bosnia and Herzegovina. In that regard, it was stated
that terrorism is an occurrence which is combated against by the entire country, and not just the Agency. In that context, it was also
emphasized that the phenomenon of terrorism in Bosnia and Herzegovina implies the indoctrination of young people who are mostly
part of a crime milieu, and many of them are now members of specific — radical religious movements. The question, as stated by the
Director of the Agency, is when the next person is going to do the same thing or something even worse than Mevlid Jasarevi¢, who
committed the attack on the American Embassy. On this occasion the need for adjustment of the judicial practice was also pointed
out, since for example the Court of Bosnia and Herzegovina for the terrorist attack in the “case of Rustempasi¢” sentenced him to only
four years in prison, while this sentence would be higher in other countries. The Chairman of the Commission and some members
of the Commission emphasized that Bosnia and Herzegovina is often referred to as the place where terrorist stay, and there was also
mention of lack of as well as the need for additional cooperation and coordination between the security and police agencies in Bosnia
and Herzegovina.
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Since terrorism and organized crime, among other, are characterized by an intricate activity in the domestic
and foreign domain, gathering, i.e. processing of data from intelligence, i.e. security component, should be
interconnected and conditioned, and their use more practical and efficient through a unique intelligence
cycle. In that context, the final intelligence products - external documents — should be grouped thematical-
ly and satisty the needs of the end users.”* Thus, in our opinion, external informing would primarily depend
on the end user of the external document, and the language style in the analytical product should be adjust-
ed to that, considering that the subject information (studies, evaluations or forecasts) given to the highest
state bodies would be most frequently, as already said, of strategic significance, while the information given
to security and police bodies, i.e. prosecutors, should be operational and tactical in nature and contain more
concrete data on potential perpetrators, i.e. criminal offense perpetrators or the offense itself, and by doing
this try to answer as many golden criminological questions as possible'*.

In that context, there is a need for improving cooperation, i.e. assisting law enforcement officers, as is
defined by the Laws on Criminal Proceedings of Bosnia and Herzegovina, where the Agency in the organ-
izational-functional sense should make a step forward in cases where, at an early stage, it recognizes threats
before they are realized in the form of serious crimes of terrorism and organized crime, and immediately
initiates, i.e. intensifies and speeds up exchange of data with security and police bodies in Bosnia and Her-
zegovina or the Prosecutor’s Office and thus eliminate any criticism on insufficient cooperation with these
institutions. This is especially important in case of possible opportunities of timely thwarting international
terrorist and crime chains.

Such data, in particular cases, can serve as operational data to security and police agencies which can
help in obtaining evidences by using other methods or initiate timely actions, i.e. use of special research
activities in order for these agencies to gather information on criminal offenses and their perpetrators with
the purpose of their detection and proving, without alarming the perpetrators. It is important to mention
that the Agency’s task is to prevent and timely and early detect threats before they are realized in the form
of serious crimes or threats to the security of the country.

Given the fact that a lot of illegal activities in the field of terrorism and organized crime cover the terri-
tory of many countries, and that the perpetrators of these acts are the subject of investigation of domestic
and international police agencies, whose dangerous activity cannot be stopped without a multilateral coop-
eration, the cooperation between the Agency and the domestic and international intelligence and security
institutions in charge of the matter has to become more active in the future'.

Likewise, the Agency needs to prepare and make available to the public the reports with the goals,
programs and general focus of its activities, which are not supposed to be based on secret information, but
should inform the public in the same way as the state decision makers for the protection of democratic
principles and the principles of a legal state, and for the fact that the public and the community in one
country are entitled to know about threats to security or global security’. In that regard, the official site of
the Agency'” needs to be updated and adjusted to the present moment, based on other modern intelligence
and security agencies.

Since gathering data that the Agency is responsible for is not construed as a criminal proceeding, but
rather as protection of state security, data gathering is seen more as informative rather than evidentiary
according to current legal definitions. Let us recall that after the unsuccessful attack on the American Em-
bassy in Sarajevo, the matter of changing the Law on Criminal Proceedings is again being reviewed in order
for police and intelligence agencies in Bosnia and Herzegovina to combat terrorism and the most serious
forms of organized crime more efficiently'®.

13 The Annual Security-Intelligence Policy Platform, which the BiH Presidency sent to the BiH Parliament, states that the Agency
should continue transforming into an institution which will timely provide the authorities with quality intelligence and improve coop-
eration, data exchange and contacts with the institutions and bodies of Bosnia and Herzegovina.

14 The answer to more golden criminological questions can greatly help police authorities in processing and documenting criminal
offenses with more quality, i.e. the perpetrators of criminal offenses, but also quality criminological-strategic analyses of specific state
authorities that deal with different forms of combating crime can help, among other, the Intelligence and Security Agency to identify
the manifestation forms and criminogenic factors that favor terrorism and organized crime, more on this in: Simonovi¢, B; Matijevi,
M.: Kriminalistika taktika, Internacionalna asocijacija kriminalista, Banja Luka, 2007, Strategijsko planiranje kriminalisticke djelat-
nosti, pp. 61-65.

15 In the fight against terrorism, the USA have an excellent and long partnership with the Intelligence and Security Agency of Bos-
nia and Herzegovina, as stated by the Office of the USA Embassy in BiH, and in that context there have been statements regarding
satisfaction with close cooperation of the ISA and the State Investigation and Protection Agency (SIPA) BiH, for both institutions
have the key role in preventing and disabling potential terrorist acts in BiH. Available at: www.avaz.ba/¢lanak/152586/14. Accessed:
15 December 2014.

16 See more in: Concluding marks of the conference on the topic: “Academic Community of Bosnia and Herzegovina on Democratic
Oversight of the Intelligence and Security Services in Bosnia and Herzegovina” — Report no. 03/02-50-3-699/10, dated 29 July 2010. -
Joint Commission for supervising the work of the ISA BiH — documents, the Internet 12 June 2014 www.parlament.ba.

17 The official site of the Agency was last updated in 2005 - www.osa-oba.gov.ba/ustavnost i zakonitost, informacije i saopstenja,
kontakt. Accessed: 11 November 2014.

18 The initiative for the change of the Law on Criminal Proceedings of Bosnia and Herzegovina, initiated with the aim of using
specific measures of secret data gathering, i.e. other evidence obtained through intelligence, under specific conditions can be (when
unattainable in another way) used in criminal proceedings against the accused of the most serious crimes of organized crime and
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The rule that the intelligence and security services cannot use repressive authority is affirmed as sort
of democratic standard, and if they had this authority than the efficiency interests would require intelli-
gence-security, i.e. preventive-security and repressive affairs to be organizationally divided in such manner
that the institution on the whole would not bear the consequences of interfering or of mutually conflicting
functions. Some European intelligence and security services have at their disposal both of the mentioned
functions and are as a rule organized into ministries of the interior and are in charge of the so called political
crime, whereby the long-lasting preventive-informative processing and monitoring of suspicious object
with covert means dominates, while repression as the final act, which can depend on the evaluation of its
usefulness from the standpoint of public interests, is less present. In some countries, evidence gathered by
security services is admissible in legal proceedings, but this usually implies more or less classic security
services and not integrated intelligence and security services, as is the case with the Intelligence and Secu-
rity Agency of Bosnia and Herzegovina. It is important to mention that the members of some security and
informative agencies that do not normally have police authorities are part of special organizational units
and are in charge of “detection, monitoring, documenting, prevention, suppression and stopping of the
activities of organizations and persons involved in organized crime and criminal offenses with the elements
of foreign, domestic and international terrorism and use authorities prescribed by the law and other regu-
lations that the law enforcement officers and employees with specific duties at the ministry of the interior
use in accordance with the regulations on internal affairs”'® Given that the duties and tasks of the Agency,
i.e. similar modern intelligence and security agencies, are related to prevention and detection, and only
subsequently to reconstruction or investigation of committed offenses, it is clear that they have to able to
gather data before the offense is committed and that, as such, can serve as a legal goal or subject of interest
to the aforementioned agencies.

Unlike surveillance measures in places that are not public in their nature, communication surveillance
via telecommunication and other forms of electronic devices, as well as the search of property without the
consent of the owner or the person temporarily residing there, which is approved by the President of the
Court of Bosnia and Herzegovina or the Judge of the Court of Bosnia and Herzegovina appointed by the
President of the Court of Bosnia and Herzegovina, making secret connections with private individuals, i.e.
use of secret sources or collaborators, is under autonomous power of the Agency and subsequently possibly
supervising bodies. A different approach to this issue can have a foothold in a number of reasons. First, a
secret source/collaborator monitors the target person for security reasons in a way that the person willing-
ly participates knowingly and willingly thus allowing the insight into his activities by the Agency’s secret
collaborator, mistaking him for a loyal person. Second, finding, forming and guiding secret collaborators
can be a lengthy, multi-layered and uncertain job, and thus unpractical for prior court approval. The third
reason concerns security and it implies the protection of the identity of secret collaborators who are due to
their delicate position towards the objects of covert surveillance in constant functionally and existentially
endangered position.”” When it comes to secret collaborators the legal issue about the responsibilities relat-
ed to their infiltrating into terrorist or crime groups is of concern, which can also mean entering the crime
zone. The Law on Intelligence and Security Agency of Bosnia and Herzegovina and other regulations in
Bosnia and Herzegovina have not sufficiently dealt with it. To a degree the regulations of the Law on Crim-
inal Proceedings deal with this issue and regulate the role of undercover agents and informants (Article
116), who are used for special investigations as means for obtaining evidence in a criminal proceeding.
These regulations could - in the absence of other and using the legal analogy - to a certain degree serve for
defining the legal status of secret sources of the Intelligence and Security Agency. They could, among other,
determine that the participation of the mentioned persons in crime must not represent a form of incitement
to commit criminal offences.

CONCLUSION

Timely combating organized crime, especially terrorism, in a way implies a certain “presence” of intelli-
gence and security agencies when it comes to these serious crimes, and it is difficult to realize that without
quality intelligence network, which is the basic and the most important means in timely detection and iden-

terrorism. The proposal was sent to the Team for monitoring and evaluation of implementation of criminal laws in Bosnia and Her-
zegovina. However, according to some judges of the Court of Bosnia and Herzegovina, the difficulties of gathering evidence by the
intelligence service cannot be admissible under any circumstances for this would compromise the basic principles of criminal pro-
ceedings and would go deep into the standard of human rights. In that sense, the question is which evidence can be obtained by the
agents of the Intelligence and Security Agency that are not possible to obtain in a regular proceeding, as well as which are the reasons
for including the Agency in gathering evidence. The BiH Parliament still has not discussed the changes and amendments of the Law
on Criminal Proceedings, i.e. the Law on Intelligence and Security Agency of Bosnia and Herzegovina.

19 Compare: Articles 12-14 of the Law on Security and Information Agency of Republika Srbija.

20 On the work of security and intelligence services and the use of secret procedures, see more in: Badzim, J.: Sigurnosno-obavjes-
tajne sluzbe u demokratskom drustvu — u povodu reforme sigurnosno-obavjestajnog sustava u Republici Hrvatskoj, Hrvatska javna
uprava, 2008, br. 4, pp- 1027-1035.
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tification of the hardest forms of crime. In that context, intelligence and security agencies create a network
of secret source data, i.e. establishment of secret connections with individual persons in order to timely
gather intelligence, i.e. data and information which can point to the intentions and plans of adversaries,
their potentials and vital interests. The sole infiltration procedure, i.e. gathering relevant data, can, in certain
cases, mean entering the crime zone, as already mentioned. The Law on Intelligence and Security Agencies
of Bosnia and Herzegovina and other regulations in Bosnia and Herzegovina do not deal sufficiently with
this issue, although the Agency’s work entails internal-security issues.

There is an explicit legal regulation on the matter, for example the Hungarian legislation, which stipu-
lates that, along with the prior consent of the State Prosecutor, national security services can come to terms
with external collaborators and informants in a way that they can either reject or terminate investigation of
the criminal offense if the cooperation is in the interest of national security and if it is more important than
proving and sanctioning of the criminal offense®'. From the above regulation it can be concluded that its
purpose is to enable exemption from criminal liability for acts committed during the infiltration into
terrorist and crime structures for the purpose of their observation, as well as subsequent exemption
from criminal prosecution of the persons responsible for the criminal offense in order to motivate
the cooperation with the intelligence and security service. Similar law regulations should be intro-
duced to the Law on Intelligence and Security Agencies of Bosnia and Herzegovina and thus legally
standardize this important field of covert information gathering by the individual persons-sources of
knowledge of the Agency, and simultaneously avoid their possible criminal-legal liability.

Also, we are of opinion that the intelligence and security system as such in Bosnia and Herzegovina,
where aside from the Intelligence and Security Agency there is also a security agency with police authori-
ties, and that is the Agency for Investigation and Protection®, should not duplicate jurisdiction and author-
ities, for there is a danger of misuse of authority in routine situations which do not pose a direct threat to
the security of the country.

If the current legal regulation should change, primarily the Law on Criminal Proceedings of Bosnia and
Herzegovina, i.e. the Law on Intelligence and Security Agencies, which would enable the use of evidence
collected by the Agency in court proceedings, there should be awareness that the presence of intelligence
and repressive function within one institution would favor the risk of possible misuse, i.e. possible manipu-
lation of data misuse in criminal proceedings, i.e. their retention and non-application, and the sole principle
of secrecy would be compromised to a degree. Such changes would surely lead to specific organizational but
also functional changes within the Agency itself. We believe that focus should be put on a greater degree of
cooperation and coordination with security and police agencies in the region and the world, and that the
Agency, as before, should not use repressive or police authorities in the sphere of combating terrorism or
organized crime, which is in accordance with the Council of Europe (1402/1999). This cooperation should
be in accordance with the laws and regulations on protection of sources, methods and other secret data.
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Abstract: The subject of quantitative research is the analysis of the factors influencing the knowledge
and perceptions of first-year students of the Academy of Criminalistic and Police Studies about natural
disasters. The authors used a survey method to identify and describe the factors that influence the knowl-
edge and perceptions of students about natural disaster. Out of the total number of first-year students of the
Academy of Criminalistic and Police Studies, 360 of them were examined. The results show that respond-
ents have a high level of knowledge on natural disasters and the best knowledge on safety procedures when
handling droughts. Limitation of research relates to the fact that the research is based only on the first-year
students of the Academy of Criminalistic and Police Studies. Considering the evident lack of education on
natural disasters in Serbia, the survey results can be used when creating the strategy of educational pro-
grams, which would contribute to improving the safety of youth culture. The research results can be used
for the improvement of existing knowledge and preparedness for responding to natural disasters.

Keywords: security, emergency situations, natural disasters, statistics, students, knowledge, perception,
fear.

INTRODUCTION

Natural disasters, as adverse events to people, their material goods and environment, occur on/in dif-
ferent spheres of the earth (lithosphere, hydrosphere, atmosphere and biosphere), such as, for example,
earthquakes, floods, epidemics, hurricanes, etc. Depending on the nature of onset process, natural disasters
can be divided into: geophysical (earthquakes, volcanoes, tsunamis, landslides, mudslides); meteorological
(tropical cyclones/hurricanes, thunderstorms, tornadoes, lightning, hailstorms, snowstorms, ice storms,
blizzards, cold and hot waves, snow landslides, fog and frost); hydrological (floods, streams); biological
(epidemics and insect pests); and cosmic (meteors)*. In the period from 1900 to 2013 there were 25,552
natural disasters. Most of them were hidrospheric disasters, followed by atmospheric, lithospheric and
biospheric oness.”

1 This paper is the result of the research on project: “Management of police organization in preventing and mitigating threats to se-
curity in the Republic of Serbia®, which is financed and carried out by the Academy of Criminalistic and Police Studies, Belgrade - the
cycle of scientific projects 2015-2019.
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4 Mladan, D., Cvetkovi¢, V.: Classification of Emergency Situations. Belgrade: Thematic Proceedings of International Scientific Con-
ference “Archibald Reiss Days", Academy of criminalistic and police studies, 2013, pp. 275-291; Cvetkovi¢, V.: Geoprostorna i vremen-
ska distribucija vulkanskih erupcija. NBP - Zurnal za kriminalistiku i pravo, 2/2014, 153-171; Cvetkovi¢, V.: Spatial and temporal
distribution of floods like natural emergency situations. International scientific conference Archibald Reiss days (pp. 371-389). Belgrade:
The academy of criminalistic and police studies, 2014.

5 Cvetkovi¢, V., Mijalkovi¢, S.: Spatial and Temporal distribution of geophysical disasters. Serbian Academy of Sciences and Arts and
Geographical Institute Jovan Cvijic, Journal of the Geographical Institute “Jovan Cviji¢” 63/3, 345-360; Cvetkovi¢, V., Milojkovi¢, B.,
& Stojkovi¢, D.: Analiza geoprostorne i vremenske distribucije zemljotresa kao prirodnih katastrofa. Vojno delo, 2014, letnje izdanje;
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Historically, the role of education has, in some way, ignored the importance of the need for education
in the field of disasters. There are several reasons:* Disasters have always been considered as the events that
rarely occur, appear in many different forms, bring a variety of different causes and consequences. These
considerations lead to the conclusion that it is almost impossible to standardize forms of action. However,
practice has shown that children familiar with the phenomenon and the response in natural disasters are
able to react quickly and appropriately in order to protect themselves and to warn others of potential dan-
gers. One of the classic examples of the power of knowledge and education is the story of 10-year-old girl
from Britain, Tilly Smith, who warned tourists to flee before the tsunami in the Indian Ocean came to the
coast.” In this way, she saved more than 100 tourists in 2004. She recognized the signs of an approaching
tsunami, having learned at school about this phenomenon within geography, only a week before she visited
Thailand.® Also, it is necessary to bear in mind that the UK is not a state in which such phenomena occur,
and that she had no previous experience, but acquired knowledge at school and thus contributed to saving
the lives of a large number of people.

The role of education in reducing the risk of natural disasters is often directly or indirectly regulated by
legislation and policy documents. For instance, the law on emergency situations of the Republic of Serbia in
point 6 titled training and education, Article 119 states that in order to acquire the necessary knowledge in
the field of personal and collective protection, citizens receive education and training in preventive care and
rescue. Furthermore, it is stated that the training is done within primary and secondary education in order
to acquire knowledge about the dangers of natural and other disasters and how to protect against them, in
accordance with the specific law and the appropriate program.® Educational activities which are carried out
through educational programs in schools are effective measures to emphasize the importance of reducing
the risk of natural disasters, because working with children, this knowledge extends to their families.'

Bearing in mind the enormous importance of education about natural disasters, the authors - within a
quantitative study - analyze the factors that influence the knowledge and perceptions of first-year students
of the Academy of Criminalistic and Police Studies about natural disasters. In this paper, the authors used
the survey method to describe and identify the factors that have an impact on the students’ knowledge and
perception on natural disasters. The first part of the paper is a discussion on the previous studies that have
dealt with this issue. The second part is devoted to the issues of the methodological framework. The third
part of the paper presents the results of descriptive statistics and use of chi - square test.

LITERATURE REVIEW

The role of education in reducing the risk of natural disasters is a very topical issue studied by many
disaster researchers." In addition, a large number of papers relate to the link between education and prepar-
edness to respond in the event of a natural disaster.'? Tanaka examines how education on disasters increases
the preparedness of people for disasters." Specifically, in the paper Impact of education about disasters on
preparedness of population and mitigation of effects of earthquakes: the comparison between a city in Japan
and city in California, the author deals with the following research questions: What kind of education is
the most appropriate to encourage the preparedness of population for future earthquakes?; How does ed-

6 Lidstone, J.: Disaster education: Where we are and where we should be. In: Lidstone, . (Ed.), International perspectives on teaching
about hazards and disasters (p. 3). Philadelphia, USA: Channel View Publications, 1996:34.

7 Rajib, S., Koichi, S., Yukiko, T.: Disaster education. United Kingdom, Emerald Group Publishing, 2011.

8 UN/ISDR.: World disaster reduction campaign. Disaster risk reduction begins at school. Available at http://www.unisdr.org/eng/pub-
lic_aware/world_camp/2006-2007/pdf/ WDRC-2006-2007-English-fullversion.pdf,2006 (Accessed on January 10.04. 2013).

9 Zakon o vanrednim situacijama Republike Srbije, Sluzbeni glasnik Republike Srbije, broj 111/2009.

10 Ivanov, A., Cvetkovi¢, V.: The role of education in natural disaster risk reduction. Horizons, international scientific journal, year X
Volume 16, 2014.

11 Radu, C.: Necessity of training and education in earthquake-prone country, Training and Education for Improving Earthquake
Disaster Management in Developing Countries, UNCRD Meeting Report Series, 1993, No. 57, pp. 15-33; Kuroiwa, J.A.: Perus na-
tional education program for disaster prevention and mitigation (PNEPDPM)’, Training and Education for Improving Earthquake
Disaster Management in Developing Counties, UNCRD Meeting Report Series, No. 57, 1993, pp. 95-102; Arya, A. S.: Training and
drills for the general public in emergency response to a major earthquake, Training and Education for Improving Earthquake Disaster
Management in Developing Countries, 1993, pp. 103-14, UNCRD Meeting Report Series No. 57; Ronan, K. R., & Johnston, D. M.:
Correlates of hazard education programs for youth. Risk Analysis, 2001, 21(6), 1055-1064; Frew, S.L.: Public awareness and social mar-
keting”, Regional Workshop on Best Practices in Disaster Management, Bangkok, 2002, pp. 381-393; Shaw, R., Shiwaku, K., Kobayashi,
H., Kobayashi, M.: Linking experience, education, perception and earthquake preparedness. Disaster Prevention and Management,
2004, 13(1), 39-49; Panic, M., Kovacevic-Majkic, J., Miljanovic, D., & Miletic, R.: Importance of natural disaster education - case study
of the earthquake near the city of Kraljevo: First results. Journal of the Geographical Institute Jovan Cvijic, SASA, 63(1), 2013, 75-88.

12 Faupel, C. E,, Kelley, S. P, & Petee, T.: The impact of disaster education on household preparedness for Hurricane Hugo. Interna-
tional Journal of Mass Emergencies and Disasters, 10(1), 1992, 5-24; Edwards, M. L.: Social location and self-protective behavior: Im-
plications for earthquake preparedness. International Journal of Mass Emergencies and Disasters, 11(3), 1993, 293-303; Liu, S., Quen-
emoen, L. E., Malilay, J., Noji, E., Sinks, T., & Mendlein, ].: Assessment of a severe-weather warning system and disaster preparedness,
Calhoun County, Alabama, American journal of public health, 86(1), 1996, 87-89.

13 Tanaka, K.: The impact of disaster education on public preparation and mitigation for earthquakes: a cross-country comparison
between Fukui, Japan and the San Francisco Bay Area, California, USA. Applied Geography, 2005, 25(3), 201-225.
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ucation on disasters increase the preparedness of disasters?; Can education about disasters really encour-
age that is motivate residents to take appropriate actions? Awareness about disasters and knowledge about
neighborhood, and prior experience have a significant contribution to improving citizens’ preparedness for
an earthquake."

Tomio et al. suggest that the older, female members and better educated individuals are positively asso-
ciated with a higher level of preparedness for disasters at the household level, while at the community level
such a connection exists with length of residence, marital status, presence of an older family member.”* By
examination of association between participation in educational programs about the dangers and aware-
ness about danger, risk perception, knowledge and preparedness of households, Finnis et al. indicated that
there is a positive correlation between participation in educational programs and a higher level of prepared-
ness of the household.'s. Kohn et al. suggest that there are significant variations in the results of research
related to the impact of education on the level of preparedness of citizens . Some research indicates that
individuals with high levels of specific knowledge are likely to be prepared for such events.'® Edwards indi-
cates that households with higher levels of education, higher income and children will be to a greater extent
adapted to the implementation of necessary measures of preparedness."” Faupel et al. suggest by their re-
sults that participation in educational programs about disasters is closely linked with the level of prepared-
ness.” Becker et al. suggest that traditional education programs about disasters that are focused on passive
information provide a very low level of awareness and motivation in relation to disaster preparedness.”!
Shaw et al,, as a result of their work, state the fact that previous experience with an earthquake does not
contribute significantly to awareness about this disaster, but it helps students to know what an earthquake
is.”. In addition, they stress that school education is crucial in improving the knowledge and perceptions
about an earthquake as a disaster. Johnson et al. indicate that there is a positive correlation between the
preparedness of households with participation of children in educational programs on disasters.”? Mishra
and Suar suggest that education about disasters and resources are partial mediators between anxiety and
preparedness for floods and major mediators between anxiety and preparedness for heat waves.?*. Shiwaku
et al. present the results that current school education - which is based on the lessons - can raise awareness
about the risks, but cannot allow students to know the importance of preventive measures aimed at reduc-
ing the risk.”*. At the same time, they indicate that self-education about disasters is effective to implement
the measures and that the local community plays a decisive role in promoting the undertaking of current
actions by students. Future school education must be based on active learning. Adem shows that there is a
clear correlation between knowledge and attitudes about an earthquake?® Hurni and McClure point out that
prior knowledge about earthquakes is correlated with preparedness to earthquakes.” Ronan and Johnston
confirm the significant role of educational programs about dangers in raising the level of preparedness
of households for disasters.” Kurita et al. indicate that more than 90% of the population does not have
adequate knowledge about tsunami and that the main sources of information during disasters were family
members and neighbors.?” In addition, they point out that school education is very important in raising the
awareness on disasters.

14 Ibid..

15 Tomio, J., Sato, H., Matsuda, Y., Koga, T., & Mizumura, H.: Household and Community Disaster Preparedness in Japanese Pro-
vincial City: A Population-Based Household Survey. Advances in Anthropology, 2014.

16 Finnis, K. K,, Johnston, D. M., Ronan, K. R., & White, J. D.: Hazard perceptions and preparedness of Taranaki youth. Disaster
Prevention and Management, 19(2), 2010, 175-184.

17 Kohn, S., Eaton, J. L., Feroz, S., Bainbridge, A. A., Hoolachan, J., & Barnett, D. J.: Personal disaster preparedness: an integrative
review of the literature. Disaster medicine and public health preparedness, 6(03), 2012, 217-231.

18 Mishra, S., & Suar, D.: Do lessons people learn determine disaster cognition and preparedness? Psychology ¢ Developing Socie-
ties, 19(2), 2007, 143-159.

19 Edwards, M. L.: Opus citatum.

20 Faupel, C. E, Kelley, S. P, & Petee, T.: Opus citatum.

21 Becker, J., Johnston, D., Paton, D., & Ronan, K.: Community resilience to earthquakes: Understanding how individuals make mean-
ing of hazard information, and how this relates to preparing for hazards. Paper presented at the New Zealand Society for Earthquake
Engineering Conference, 2009.

22 Shaw, et al.: Opus citatum.

23 Johnson, V. A., Ronan, K. R,, Johnston, D. M., & Peace, R.: Evaluations of disaster education programs for children: A methodo-
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METHODOLOGICAL RESEARCH FRAMEWORK

The subject of quantitative research is to examine the level of knowledge, factors that influence the
knowledge and perceptions of students of the Academy of Criminalistic and Police Studies about natural
disasters. In addition, perceptions and actual knowledge of students about natural disasters are measured.
In order to reach valid conclusions about what influences the knowledge of respondents about natural
disasters, we examined the impact of several groups of factors. First, we examined the influence of de-
mographic characteristics and the impact of factors of the close environment of the respondents such as
gender, education, people with whom she/he lives, employment and education of parents on the knowledge
of natural disasters. We then examined the effect of place or media where the respondent has obtained
information about natural disasters. The results of the impact of these factors will allow the selection of
instruments that will be the most effective way to influence the knowledge of high school students about an
earthquake. In addition, this paper will examine the impact of personal experience or experience of closest
family members related to natural disasters. These results will determine whether it is necessary the same
degree of influence on the education of students of the Academy in the areas where they occurred in areas
where major consequences occurred and in areas where major consequences of natural disasters were not
reported. Finally we examine the association between feelings of fear and knowledge about the earthquake
and the linkage of knowledge and desire for further learning about the earthquake. The results of these tests
will allow the selection of the best ways of learning. The following will show concrete results in the order
provided in this paragraph.

Sample

Bearing in mind that the students of the Academy of Criminalistic and Police Studies are in formed
groups of years of studying we chose a cluster sample. Therefore, we decided not to perform the election
of members of the population for the sample directly but to select an entire group (first-year students). We
have chosen the first year because it is the largest and did not have the subjects related to this area. More spe-
cifically, members of the population consisting of all students of the Academy of Criminalistic and Police
Studies (from the first to the fourth year of study) were not pulled out individually for the sample but from
the population one group (first year students) was pulled out. Since we have decided to include all members
of the selected year in the sample, we conducted single-stage cluster sampling. The advantages of this kind
of sampling are related to lower costs of implementation, while the negative side is that there is no question
about the independence of the election, as members of the same cluster are more likely to be found in the
sample than members of different clusters (years of studies).

In order to gain insight into the representativeness of the sample it is necessary to analyze the structure
of respondents according to key characteristics for the field of natural disasters. Below we will present the
structure of the sample by gender, family members with whom respondents live, education of these family
members and their employment. The survey covered a total of 360 respondents. The men in the sample
represented 60.3%, while women made up 39.7%. Based on the structure of students by the members of the
household with whom they live, it is observed that 90.3% of respondents live with their father and 97.5%
with the mother. It is observed that a smaller number of respondents live with their father, which could be
related with the divorce proceedings or other factors. In addition to parents, 10.6% of respondents live with
a grandfather as well, while 21.4% also live with a grandmother. Also, it is expected that a small number of
high school students live with grandparents. In order to gain a better insight into the representativeness of
the sample we analyzed the structure by education of parents. The results showed that the structure of edu-
cation of parents both in the sample and in the population does not differ substantially and that the struc-
ture of education is expected. There is a very small percentage of respondents with parents who have only
primary education. Also, it is expected that most parents have completed secondary school (63.3% of fa-
thers, 65% of mothers), then higher education (19.2% of fathers, 13.6% of mothers), high education (9.6%
fathers, 13.6% mothers) and finally with academic titles (4% of fathers, 1.4% of mothers). If we observe the
structure by the parents’ employment, it can be seen that in 46.1% of cases, both parents are employed, in
37.5% of cases only one parent, and in 16.4% of cases, both parents are unemployed (Table 1).

Table 1 Review of descriptive statistical indicators of categorical variables

Variables Categories Frequency Percent (%)
Mal 217 60.3%
Gender — >
Female 143 39.7%
Y 325 90.3%
Living with father B >
No 35 9.7%
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Living with mother Yes 1 77.3%
No 9 2.5%

Living with grandfather Yes 38 10.6%
No 322 89.4%

Living with grandmother Yes 7 21.4%
No 283 78.6%

Primary education 19 5.3%

Secondary education 227 63.3%

Education of father Higher education 69 19.2%
High education 35 9.7%

Academic title 10 1.4%

Primary education 23 6.4%

Secondary education 234 65.0%

Education of mother Higher education 49 13.6%
High education 49 13.6%

Academic title 5 1.4%

One parent is employed 135 37.5%

Employment of parents Both parents are employed 166 46.1%
Unemployed 59 16.4%

Bearing in mind the importance of calculating the “aggregated” statistical indicators for continuous
variables, we chose to perceive the mean, median and standard deviation for variables such as age and av-
erage score of respondents in the previous year relating to the final year in high school. For the age variable,
we have data on 360 respondents, their age ranges from 18 to 22 years, a mean is 19.1 years and a standard
deviation from this mean is 0.698 years. Average score ranges from 2.92 to 5.00, mean is 4.46 and standard
deviation from this mean is 0.48550. It is very important to say something about the distribution of values
of continuous variables (skewness and kurtosis of their distribution). The positive value of the skewness
of 1.223 for age of respondents shows that most of the results is on the left from the middle value among
smaller results, while positive value of kurtosis of 3.723 indicates that the distribution is more peaked than
normal distribution, i.e. more results are concentrated around the center of the distribution. The positive
value of the skewness of 1.223 for ages of respondents shows that most of the results are on the left from the
mean among smaller results, while positive value of kurtosis of 3.723 indicates that the distribution is more
peaked than normal distribution, i.e. more results are concentrated around the center of the distribution.
On the other hand, negative skewness and kurtosis values for average score of respondents indicate that
most of the results is on the right from the mean among higher values, while the value of the kurtosis which
is below 0 indicates that the distribution is more peaked than normal distribution (Table 1 and Table 2).

Table 2 Review of descriptive statistical indicators of continuous variables

N Mini- | Maxi- Mean St.d' .De_ Skewness Kurtosis
Variables mum mum viation

Stg- Staf[ls- Statistic Staps- Statistic Statistic Std. Statistic Std.

tistic tic tic Error Error
Agefifresl’on‘ 360 18 22 19.01 | .698 1.223 129 3.723 256

ents

mesgfgage 360 | 292 | 5.00 |4.4641| .48550 756 129 014 256
Instrument

The main instrument used in the study was a questionnaire which was created for the purposes of re-
search. All questions are closed-ended. The first set of questions relates to the knowledge and perceptions
of students about natural disasters, while the second set refers to a way of gaining information about natural
disasters. Other questions were related to feelings (fear, anxiety) and the desire to learn more about natural
disasters.

Method of questioning

All first-year students of the Academy of Criminalistic and Police Studies received questionnaires which
they filled out under the supervision in one of the amphitheaters. All confusions and questions that the
students had regarding the questionnaire, were responded by the present interviewer.

- 185 -



Vladimir M. Cvetkovic, Aleksandar Ivanov, Alen Sadiyeh

Data analysis

Analysis of data collected from the survey was based on the application of the methods of descriptive
statistics, namely the determination of frequencies, calculating percentages and mean values. Used statisti-
cal tests are the chi-square test for testing the independence between the knowledge of the respondents in
terms of natural disasters and the factors that are assumed to influence this knowledge.

RESULTS AND DISCUSSION

In the first step, the respondents answered the question of whether they know what represents one
of the following natural disasters. During the survey, respondents were noted that this does not refer to
the knowledge of definition, but rather a clear idea of what such natural disaster presents. Based on the
results, it is evident that there is a high level of knowledge on natural disasters. However, in the first place
by the level of knowledge on natural disaster are floods 99.4%, followed by drought 99.2%, fire, 98.6%,
earthquake98.3%, tsunami 98.1%, epidemics 97.8%, hurricanes 96.9%, volcanic eruptions 96.1%, extreme
temperature 95.3% and landslides 93.3%. Thus, the natural disasters that are best known are common in
our region. Landslides are in the last place. However, the answers that were given represent a subjective
judgment about the knowledge on natural disasters (Table 3). That is why we decided to also examine real-
istic knowledge of natural disasters.

Table 3 Review of responses to the question related to knowledge on certain natural disaster

Frequency Percent
Yes 354 98.3
Earthquake I'm not sure 5 14
No 1 3
Yes 358 99.4
Flood I'm not sure 2 .6
Total 360 100.0
The extreme tem- Yes 343 95.3
perature I'm not sure 15 4.2
No 2 .6
Yes 336 93.3
Landslide I'm not sure 18 5.0
No 6 1.7
Yes 357 99.2
Drought I'm not sure 2 6
No 1 3
Yes 346 96.1
Volcanic eruptions 'm not sure 10 28
No 4 1.1
) Yes 353 98.1
Tsunami T'm not sure 5 14
No 2 .6
) Yes 349 96.9
Hurricane I'm not sure 11 3.1
Total 360 100.0
Yes 355 98.6
Forest fire T'm not sure 3 8
No 1 3
Yes 352 97.8
Epidemic I'm not sure 2 .6
No 6 1.7

The results of testing of real knowledge on certain natural disasters differ from their subjective percep-
tions on knowledge. Specifically, of 98.3% of respondents who answered that they know what an earth-
quake is, 92.2% of respondents was right. Thus, 6.1% of respondents only think they know what an earth-
quake is. When talking about other natural disasters, the results are as follows: flood (99.4% replied posi-
tively, 93.1% really know, 6.3.% only think they know); drought (99.2% answered positively, 97.8% really
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know; 1.4.% only think they know); fire (98.6% responded positively, 71.9% really know, 26.7% only think
they know); tsunami (98.1% responded positively, 88.9% really know, 9.2% only think they know); epidem-
ics (97.8% answered positively, 98.1% really know, therefore, more respondents know than the number of
respondents who think they know); hurricane (96.9% answered positively, 95.6% really know, 1.3% only
think they know); volcanic eruptions (96.1% replied positively, 95.6% really know;, 1.5% only think they
know); extreme temperatures (95.3% replied positively, 77.8% really know, 17.5% only think they know);
landslides (95.3% replied positively, 59.4% really know, 35.9% only think they know). Based on the results
we can conclude that most respondents wrongly believed that they know about landslides 35.9%, fire 26.7%
and extreme temperatures 17%) (Table 4).

Table 4 Review of responses to the question of what best describes a particular natural disaster

Frequency Percent
Massive landslides 20 5.6
Earthquake Sudden shakes 332 92.2
Raising in water level 5 1.4
Heavy rains 23 6.4
Large ponds on the 1 3
Flood street )
Raising in water level
and overflow of the 335 93.1
river bed
A large number of fires 70 19.4
The extreme High and low tempera-
temperature g tures P 280 77.8
Snowfalls 2 .6
Suddenfmoi\llement 214 594
Landslide ot so
Cracking of soil 58 16.1
Slow movement of soil 71 19.7
Bad weather conditions 4 1.1
Drought Lack of rainfalls 352 97.8
Increased humidity 2 .6
Volcanic erup- Lava and ash 344 95.6
tions Underwater earth-
6 1.7
quakes
Surge 320 88.9
Tsunami Snow slips 1 3
Strong gusts of wind 34 9.4
Hot air 8 2.2
Hurricane Strong winds 344 95.6
High temperatures 1 3
A lot of smoke 28 7.8
Process of uncontrolled
burning of combustible 259 71.9
Forest fire :
materials
Process of spreading
fire without smoke 70 194
Massive number of 353 98.1
diseased people
Epidemic A large number of 1 3
insects
Massive number of 7 16
infected plants >

Given the importance of knowledge on safety procedures in the event of a natural disaster, we wanted
to research the level of their knowledge about it. The best knowledge on safety procedures refers to drought,
because 98.6% of respondents indicate appropriate action. The lowest level of knowledge on safety proce-
dures is registered in extreme temperatures and it amounts to 52.5%. Specifically, the respondents were in
a serious dilemma when deciding whether it is necessary in extreme temperatures to drink plenty of fluids
or not to leave the house. The problem can be found in the fact that many people associate extreme temper-
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atures only with high temperatures. Yet even in these situations, the use of liquid cannot help in protecting
the health and life of humans. In addition to extreme temperatures, concern refers to one of the most com-
mon natural disasters such as forest fires. Although 60.3% gave the correct answer, it is worrying that even
26.4% of respondents opted for pouring as one of the ways of protection. Thus, one third of respondents
are in a serious delusion that they will be protected against the effects of fire and smoke by pouring. Results
related to knowledge on safety procedures in the event of natural disasters are: floods, 85.3% of respondents
gave the correct answer; landslides 91.9%; volcanic eruptions 95%; tsunamis 97.2%; hurricanes 92.2.%;
epidemics 77.8% (Table 5).

Table 5 Review of responses to the question of how to stay safe in the event of a natural disaster

Frequency Percent
I leave the house in an open space. 265 73.6
Earthquake I go to the basement. 67 18.6
I hide myself next to the wall. 25 6.9
Seeking the help of rescuers 32 8.9
Flood Cli.rnbing to highe? grond 307 85.3
Closing all the openings in the 20 56
apartment/house
Going out into the open 18 5.0
Extreme temperature Staying in the house 189 52.5
Drinking plenty of fluids 145 40.3
Going outside to watch 5 1.4
Landslide Getting out of the path 331 91.9
Getting in the house 6 1.7
I don’t leave the house 3 .8
Drought ; :
Ensuring adequate supplies of water 355 98.6
Going to lower ground 7 1.9
Volcanic eruptions I stay in the house 1 3
Evacuation or finding shelter 342 95.0
. Immediate evacuation 350 97.2
Tsunami -
Lying down on the ground 6 1.7
Entering the boat and going as far
14 3.9
away from the coast
Hurricane Staying at safe home until the end 332 922
of the hurricane
Getting out into the open space 8 2.2
Water pouring 95 26.4
Forest fire Lying down on the ground and 217 60.3
crawl to a safe place
Closing the openings in the room 46 12.8
Going to an open place 1 3
Epidemic .Going to the inﬁrn.lary 73 20.3
Avoidance of contact with other 280 778
people

When talking about reducing the risk of natural disasters, we can say rightly that schools are unavoida-
ble entities that play an increasingly important role. They play a crucial role in providing basic information
on natural disasters in a local community. Shivaku says that the importance of school education on natural
disasters has increased rapidly, stating the following reasons: children are most susceptible category in so-
ciety; they represent the future; school is a center of education and the actual outcomes of the educational
process are transferred to their families and local community itself; schools are recognized as centers of
culture and education.*® The question is what the situation is with the education of students about natural
disasters in Serbia. Based on survey results, it can be said that serious attention is given to these thematic
units. Of the total number of respondents, 86.9% answered that someone at school talked them about nat-
ural disasters, as opposed to 13.1% who answered negatively (Table 6).

30 Lindstone, J.: Isto, str 45.
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Table 6 Review of answers to the question of whether someone at school has talked about natural disasters

Frequency | Percent | Valid Percent Cumulative Percent
Yes 313 86.9 86.9 86.9
Valid No 47 13.1 13.1 100.0
Total 360 100.0 100.0

When asked to indicate person at school who has talked to them about some of the natural disasters,
the respondents said: teacher 63.6%, school organized a lecture on the topic 10.8%, and some other services
(police, first respondents, emergency service), 12.8%.

Of the total number of respondents, 79.2% were introduced with some of the natural disasters by a family
member, while 20.8% were not introduced. When asked who in the family introduced them to some of the
natural disasters, the respondents said: father 66.4%, mother, 55.3%, grandfather 21.4% , grandmother 15.3%.
When asked to specify these natural disasters, they gave the following answers: floods 56.9%, flash floods17.2%,
tsunami 22.5%, epidemics 39.4%, extreme temperatures 23.9%, droughts 38.9%, landslides 20.3%, volcanic
eruptions 20.3%, about every disaster a little bit 23.1%, about some other disasters 5.6% (Table 7).

Table 7 Review of answers to the question whether someone
in the family has talked to you about natural disasters

Frequency Percent Valid Percent Cumulative Percent
Yes 285 79.2 79.2 79.2
Valid No 75 20.8 20.8 100.0
Total 360 100.0 100.0

In order to improve the knowledge and security culture of Academy students, it is important to exam-
ine what are the most common ways in obtaining information about natural disasters. In this way, we can
get clear arguments in encouraging certain ways of transferring knowledge. The largest number of students
gained information about natural disasters through television 92.8% , the Internet 71%, lectures 37.5%,
radio 13.9% and video-games 5.8% (Table 8).

Table 8 Review of answers to the question about
the way of obtaining information about natural disasters

Sources of information Frequency | Percent | Valid Percent Cumulative Percent
L. Yes 334 92.8 92.8 92.8
Television
No 26 7.2 7.2 100.0
. Yes 50 13.9 13.9 13.9
Radio
No 310 86.1 86.1 100.0
. Yes 21 5.8 5.8 5.8
Video games
No 339 94.2 94.2 100.0
Yes 256 71.1 71.1 71.1
Internet
No 104 28.9 28.9 100.0
Yes 135 37.5 37.5 37.5
Lectures
No 225 62.5 62.5 100.0

In order to better understand the attitude towards natural disasters, it is important to consider whether
someone in the family suffered the consequences of natural disasters. The question that arises refers to the
relationship between experienced natural disasters and education of children in such situations. According
to the survey results, it is evident that a small number of people suffered the consequences and these are:
fathers 13.1%, mothers, 6.9%, grandparents 10.8% and grandmothers 10.6%. The next question was relat-
ed to the specifying the natural disaster that someone from the family suffered: earthquake 28.6%, flood
10.6%, flash flood 1.1%, extreme temperatures 6.4%, droughts 3.6%, landslides 0.6% (Table 9).

Table 9 Review of answers to the question of whether someone in your family directly / indirectly
suffered the consequences of natural disasters

Frequency | Percent | Valid Percent Cumulative Percent
Yes 47 13.1 13.1 13.1
Father
No 313 86.9 86.9 100.0
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Yes 25 6.9 13.1 13.1
Mother

No 335 93.1 86.9 100.0

Yes 39 10.8 10.8 10.8
Blanket

No 321 89.2 89.2 100.0

Ye 38 10.6 10.6 10.6

Grandmother e
No 322 89.4 89.4 100.0

Given the seriousness of the consequences of natural disasters, one of the most important measures of
preparedness refers to the education of citizens. In this part of the paper we examine the motivation of stu-
dents to acquire knowledge about various natural disasters. Based on survey results, it is unequivocally rec-
ognized that the interest is high. Specifically, 81.1% of them said that they want to learn more, about 10%
were not sure and 8.9% do not want to learn more. The question that arises refers to the way in which they
would like to learn. Therefore, we asked students if they would like to learn more about natural disasters in
school or family. 77.8% of them stated that they wanted to learn in school, while 9.7% chose the family. When
asked why they want to learn more, most respondents gave as answer one of the reasons of security (Table 10)

Table 10 Review of responses to the question of whether
you would like to learn more about natural disasters

Frequency | Percent | Valid Percent Cumulative Percent
Yes 292 81.1 81.1 81.1
Valid | I'm not sure 36 10.0 10.0 91.1
No 32 8.9 8.9 100.0

Being protected against natural disasters is a very important safety issue. Such a variable can be in a very
close relationship with the taking of measures of preparedness for a specific natural disaster. The survey
results indicate that 60.6% of respondents feel protected, 32.2.% are not sure and 6.9% do not feel protected
in the facilities of the Academy when it comes to natural disasters. Of the total number of respondents who
answered that they feel protected against natural disasters, the reasons were as follows: because the school
buildings are safe, 22.5% of respondents; because teachers are trained in handling such situations, 23.6%;
because I know what I should do in such situations, 30.6% (Table 11).

Table 11 Review of answers to the question whether you feel secure
in the building of the Academy from natural disasters

Frequency Percent Valid Percent Cumulative Percent
Yes 218 60.6 60.7 60.7
. I'm not sure 116 32.2 32.3 93.0
Valid
No 25 6.9 7.0 100.0
Total 359 99.7 100.0

Of the total number of respondents, 26.4% feel the fear from natural disasters, 20.3% are not sure and
53.3% do not feel fear. It can be said that the number of respondents who feel fear is not negligible, especially
considering the number of those who are not sure. Accordingly, we wanted to examine in which natural
disasters that fear reaches its highest level (Table 12).

Table 12 Review of answers to the question of whether you have a fear of natural disasters

Frequency Percent Valid Percent Cumulative Percent
Yes 95 26.4 26.4 26.4
. I'm not sure 73 20.3 20.3 46.7
Valid
No 192 53.3 53.3 100.0
Total 360 100.0 100.0

By the question referring to the concern, we examined the level of concern for each of these natural disas-
ters. Results correspond to logic of common sense that respondents are most unconcerned about natural dis-
asters that have never happened in our area. For instance, 71.1% of respondents are not concerned about tsu-
namis and 70% about volcanic eruptions. However, when it comes to earthquakes 35%, extreme temperatures
36.4%, landslides 24.7% and epidemics 29.2%, there is a distinct level that refers to sporadic concerns. It is
characteristic that most respondents are extremely concerned about epidemics with share of 8.6% (Table 13).
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Table 13 Review of answers to the question of how much you are concerned about natural disasters

Flood Earth- Extreme Land- | Tsu- | Volcanic erup- | o . demics
quake | temperature | slides | nami tions P
I am not concerned 42.5% | 42.5% 39.7% 56.7% | 71.1% 70.0% 30.3%
Sometimes concerned | 35.0% | 35.0% 36.4% 24.7% | 11.7% 10.3% 29.2%
Concerned 17.8% | 17.8% 16.9% 12.2% | 8.3% 10.3% 23.3%
Very concerned 3.1% 3.1% 3.6% 4.4% 5.3% 5.3% 8.6%
Extremely concerned | 1.7% 1.7% 3.3% 1.9% | 3.6% 4.2% 8.6%

A frequently asked question relates to the interest of citizens, students and pupils on training in emer-
gency situations. That is why we wanted to examine the interest of students of the Academy for one such
training. A large number of respondents 83.9% would like to undergo training, 8.9% are not sure and 7.2%
do not want this training. The results are in some way expected bearing in mind the work of police officers
which they are educated for. Of course, we wanted to examine the reasons why they would like training:
60.3% said they would feel safer; 45% said they could inform their family members about the ways of pro-
tection against natural disasters. Accordingly, we examined whether they are for the introduction of the
subject on which they would be educated about emergency situations. 55.6% of them answered positively,
while 37.8% were not sure and 6.7% answered negatively (Table 14).

Table 14 Review of answers to the question of whether you would like to get some form
of training in emergency situations caused by natural disasters?

Frequency Percent Valid Percent Cli)mulative
ercent
Yes 302 83.9 83.9 83.9
Valid I’'m not sure 32 8.9 8.9 92.8
No 26 7.2 7.2 100.0
Total 360 100.0 100.0

Most of the respondents 58.3% answered that they would like to obtain information about natural dis-
asters and the way of protection through educational films and series. These are followed by workshops
41.1%, classical lessons 26.4%, case studies 25.8% and interesting video games 8.6% (Table 15).

Table 15 Review of answers to the question of how you would like to gain information
about natural disasters and how to protect against them?

Methods of obtain- | Classic Educational films | Case stud- | Interesting video
o . ] ; Workshops
ing information lessons and series ies games
Yes 26.4% 58.3% 25.8% 8.6% 41.1%
No 73.3% 41.4% 73.9% 91.1% 58.6%

To test the independence of individual factors and knowledge of the respondents it is used the chi-
square test. The final results were obtained summing the test results for each type of natural disasters and
dividing by the total number of disasters.

In order to determine a correlation between certain characteristics of respondent and his/her perception
and knowledge on safety procedures for responding to natural disasters, we have opted for the chi-square
test of independence (Chi-Square - x2). In order to research the level of impact of gender, we used Cramer’s
V which takes into account the number of degrees of freedom. We chose Cramer’s coefficient instead phi
coefficient because it is a table larger than 2 by 2. Taking into account that for R-1 or K-1, in our case it is
equal to 1, to assess the level of impact of gender on the knowledge of security procedures we used the fol-
lowing criteria: small = 0.01; medium = 0.30; big = 0.50 impact. Judging by the results, there is a statistically
significant correlation between: father’s education (p = 0,03<0,05, phi = 0.30 - medium); mother’s educa-
tion (p = 0,04<0,05, phi = 0.10 - small); employment of parents (p = 0,05<0,05, phi = 0.30 - medium) and
knowledge about natural disasters. Also, there is a statistically significant relationship between television
and the perception of knowledge about natural disasters (p = 0,05<0,05, phi = 0.21 - medium) (Table 16).

- 191 -



Vladimir M. Cvetkovic, Aleksandar Ivanov, Alen Sadiyeh

Table 16 Results of testing the influence of selected factors
on the knowledge of high school students about the earthquake

el olee % e o o & _
= S |25 |85 |2x | | > @, 5|5
§ 25|25 |EE |25 |E2|EE (22| m |2 |7 |2 |8
2 (39|59 | g% 2% |25 |e5 |32 |8 |2 |2 |8 |¢E
& Bz 8% |22 |22 |52 (S8 |E88 |7 |2 |5 |8 |3
= 5 =2 3 5 =] =} 7 s =]
X | 223]1.19] 098 | 3.12 | 1.42 | 2.01 | 3.12 | 1.21 | 5.16 | 18.6|1.03|19.5|1.72
Percglgtlon af | 2 2 2 2 2 2 2 3 2 202|212
knowledge | P | 039 {054 ] 078 | 0.09 | 0.24 | 041 | 0.32 | 0.41 |0.68 [0.05]0.60 |0.040.44

Vv [0.07 {003 0.04 | 001 | 0.10 | 0.02 | 0.17 | 0.05 | 0.08 |0.30[0.20|0.20|0.02
x* | 1.10 [ 0.38 | 0.18 | 1.96 | 2.65 | 23.7 | 18.6 | 19.6 | 1.73 [0.43|1.14|3.41|2.57
df 2 2 2 2 2 2 2 3 2 2 3 2 3

p | 057 10.62| 096 | 0.36 | 0.08 | 0.03 | 0.04 | 0.05 | 0.42 [0.80]0.12|0.12|0.09
V [0.05[0.03| 0.02 | 007 | 0.26 | 0.30 | 0.10 | 0.30 | 0.06 | 0.04|0.02|0.04|0.05
x* | 5.12 [ 1.28| 1.90 | 9.79 | 1.18 | 1.90 | 1.73 | 0.477 | 2.66 |1.42|2.14| 3.1 | 4.1

Knowledge

Knowledge

of af | 2 | 2 2 2 2 2 3 3 2 3232
security | p [ 024 [043] 013 | 058 | 093 | 013 | 028 | 038 | 0.07 [0.55]0.28]0.30 | 0.41
procedures [0 0> T002 | 0.07 | 0.06 | 003 | 0.00 | 0.03 | 003 | 0.03 |0.02]0.07]006]0.03

CONCLUSION

Experience has shown that access to high-quality educational programs about natural disasters is of
crucial importance in protecting children and their families. It was also noted that instead of considering
children and women as the most vulnerable categories (victims), they can be recognized as contributors to
the recovery of community assuming that they have acquired a solid knowledge on natural disasters and
elimination of their consequences. Education about risk of natural disasters can be represented through
special programs or through the implementation into basic curriculum. Furthermore, such education can
be realized through curricular and extra-curricular activities (such as, for example, various workshops,
games, etc.). Although the education of young people for the protection of life, health and the environment
has its roots in the family and pre-school education, the school is irreplaceable in achieving this goal. The
school is obliged to develop the knowledge, awareness and habits that prevent dangers, in fact, in its basic
function it has the task to enable humans, on the one hand, to rule over nature, and on the other, protec-
tion against hazards that may befall them and against his ‘human nature’ itself.”! It is important to have
awareness that we ‘cannot escape’ from dangers; they can only be prevented,that is, their consequences can
be prevented by knowledge, awareness and education to automatism of habits. In addition, education for
active and passive protection of self and others, physical integrity or natural properties and the environ-
ment, while creating habits and feelings of responsibility, truthfulness, humanity, justice, modesty is subject
of educational influence of school education. The main findings are: respondents showed a high level of
knowledge about natural disasters, however, the level is the highest in natural disasters that are present in
our region; the best knowledge on safety procedures is in relation to droughts, because 98.6% of respond-
ents indicate appropriate treatment. The lowest level of knowledge of safety procedures is registered in
extreme temperatures and amounts 52.5%; of the total, 86.9% of respondents said that they had someone
at school who talked about natural disasters, as opposed to 13.1% who responded negatively, 79.2% of
respondents were introduced with some of the natural disaster by a family member, while 20.8% were not;
60.6% of respondents feel protected, 32.2.% are not sure and 6.9% do not feel protected in the facilities of the
Academy when it comes to natural disasters; 26.4% feel the fear of natural disasters, 20.3% are not sure and
53.3% do not feel fear; 83.9% of respondents would like to undergo training, 8.9% are not sure and 7.2% do
not want; the largest number of respondents gained information about natural disasters through television
92.8%, and the smallest number through video-games 5.8%. The results indicate that there is a statistically
significant correlation between: the father’s education (p = 0,03<0,05, phi = 0.30 - medium); mother’s edu-
cation (p = 0,04<0,05, phi = 0.10 - small); employment of parents (p = 0,05<0,05, phi = 0.30 - medium) and
knowledge about natural disasters. Also, there is a statistically significant relationship between television
and the perception of knowledge about natural disasters (p = 0,05<0,05, phi = 0.21 - medium);

31 Kuroiwa, J. A.: Peru’s national education program for disaster prevention and mitigation (PNEPDPM). Training and Education for
Improving Earthquake Disaster Management in Developing Countries, UNCRD Meeting Report Series, 57, 95-102, 1993.
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IS RUSSIA A RE-EMERGING POWER:
AN INQUIRY INTO FACTORS THAT INFLUENCE
THE FORMULATION OF RUSSIAN FOREIGN POLICY!

Maja Ruzic
The Academy of Criminalistic and Police Studies, Belgrade

Abstract: This paper aims to provide some insight into what has become the troubling question since
the beginning of the 21st century: Is Russia a Reemerging Power? The question is to be addressed trough
the analysis of the factors that have influenced the formulation and conduct of Russian foreign policy since
the collapse of the Soviet Union. For that purpose, after outlining the deciding factors, the paper divides
Russian foreign policy into two timelines: 1) Foreign policy conduct during the Boris Yeltsin presidency
and 2) Foreign policy during the presidency(ies) of Vladimir Putin. Special emphasis is to be placed on the
second timeline, considering the recent developments in Ukraine.

Keywords: Russian Federation, Foreign Policy Analysis, Power Politics, Post-Cold War.

INTRODUCTION

The unexpected collapse of the Soviet Union tore down the bipolar structure of the Cold War inter-
national order that had shaped the international agenda for more than a half century. The United States
became the world’s only superpower whose primacy and power was beyond any other prospect challeng-
ers. As Hubert Vedrine, the French Foreign minister at the time, pointed out the United States became
known as a hyper power, the country that had dominance or predominance in all categories of power.? On
the other hand, the Soviet successor, Russian Federation, was caught in the process of transition towards
this new external and internal environment. Overnight the world became unipolar, and thus the wave of
universalization of the values of the liberal democracy and market economy was to follow. Within such
international predicament, Russian Federation was finding its new place and at the same time building its
new identity. Moreover Russia embraced the universalization wave too. Yet, the transition from the com-
munist regime and the emergence of weak democratic institutions, followed by the embracement of free
market based economy, has exposed the country to existential internal challenges. On that point, Michael
McFaul notes that the breakdown of the old institutions and the simultaneous emergence of new political
and economic institutions have constituted the fertile ground for a social evolution in Russia.> Faced with
the internal challenges that were putting into question even the existence of the state, the new political
establishment, led by the President Boris Yeltsin and Foreign minister Andrey Kozyrav, decided to frame
the county’s future identity within the winning liberal values of the West. Thus, the Russian Federation was
on its way towards adopting the ways of democracy, free market economy and what became known as the
pro-Western foreign policy approach.*

This pro-Western course of the Russian domestic and foreign policy, meaning the integration in world
market economy and international institutions, as Steven Miller points out, was at that time the only rea-
sonable option for the Russian government.® The country inherited the privileges and obligations from the
Soviet Union, and yet was building itself from the scratch. With the economic and political reconstruction
on the way, the political leadership was more interested in the consolidation of the country and its economy
than in taking a major role in the international arena. Moreover, drawing on the transition experience of the
other members of the Eastern block, Russian leadership perceived the West as a partner and was hoping to

1 This paper is the result of the research on the project: “Management of police organization in preventing and mitigating threats to
security in the Republic of Serbia®, which is financed and carried out by the Academy of Criminalistic and Police Studies, Belgrade - the
cycle of scientific projects 2015-2019.

2 Norman Schofield, Architects of Political Change: Constitutional Quandaries and Social Choice Theory, (New York: Cambridge Uni-
versity Press, 2006): 43.

3 Michael McFaul, “A Precarious Peace: Domestic Politics in Making of Russian Foreign Policy;” International security, Vol. 22, No. 2
(Winter 1997/98): 10.

4 Alla Kassianova, “Russia: Still Open to the West? Evolution of the State Identity in Foreign Policy and Security Discourse,” Eu-
rope-Asia Studies Vol. 53, No. 6 (September 2001): 824.

5 Steven Miller, “Russian National Interests” Damage Limitation or Crisis: Russia and the Outside World (Cambridge, MA: CSIA,
1994): 80.
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receive Western financial assistance for aiding its economic difficulties. Therefore, the shift to the West in
the Russian foreign policy was also a sign of conviction, necessity and self-interest.

However, the much needed financial help from the West never came and the Russian Federation never
become an equal member of the ‘Western club”. The failure of the economic reforms, followed by the mil-
itary engagement in Chechnya and the lack of the public support for the transition processes lead to the
changes in foreign policy as well. The Russian political elite stepped away from the unconditional support
of the pro-Western approach and was seeking to play a more active role in the international affairs in order
to regain its domestic support. As a sing of that change, the pro-Western foreign minister Kozyrav was re-
placed by a more “pragmatic nationalist” Yavgny Primakov.® Nevertheless, the economic support for these
international ambitions and more assertive foreign policy rhetoric came after the economic crisis in 1998
that has led to the increase in energy, mostly oil, prices, from which Russian economy benefited the most.
This new independent foreign policy approach, associated the most with Vladimir Putins presidencies, re-
lied heavily on the national interest framed on the bases of Russian geopolitical security situation, domestic
economic goals and available resources. Such foreign policy combined with the announced domestic re-
forms in agriculture, labor and judicial system, led scholars to believe that Russia is back on the world stage
of influential states. Within a decade, Russia shifted from a fragile state to a power willing to and capable
of effectively projecting its military force on a neighbouring state in spite of the conviction from the West.
In addition, this hard power and assertive international engagement has been to a large extent fuelled by
Moscow’s re-emergence as the hydrocarbon energy hub for Eurasia where the control of important pipe-
lines heading to Europe have made Russia an increasingly influential geopolitical player. As Angela Stent
concludes, Russia recaptured the role of an international player but by relying on economic and energy
power and not by political-military influence.”

The change from pro-Western approach in Russian foreign policy and its re-emergence as an inde-
pendent actor in the international arena introduced a new debate among the international relations schol-
ars whose primary research forces is Russian foreign and domestic politics. The debate was set regarding
the contested question whether or not the Russian Federation is a re-emerging power. On the one side of
the debate scholars argue that considering the recent economic developments, Russia’s energy potentials,
its international engagement and projected influence Russian Federation can be seen as a good example of
the re-emerging power. In order to give support for their claims scholars point to the timeline of the de-
velopments in Russian foreign policy regarding its relations with the European Union, China, its increased
influence in the Central Asia and the Commonwealth of independent states (CIS). However, on the other
side of the debate scholars emphasize that Russian Federation is far from being a resurgent power. On the
contrary, drawing on Russia’s domestic perspective, issues such as the lack of social stability, economic wel-
fare, demographic, scholars go as far as describing Russia as a power in decline.

Following the argument made by both sides of the debate, this paper argues that Russian Federation,
from the beginning of the 21st century onwards, did emerge as a resurgent power, which has, to a signifi-
cant extent, restored its position as one of the influential states in the international arena. In order to support
this claim the arguments from each side of the debate will be presented and analyzed with the purpose of
concluding that considering the contemporary developments and the possibility of projecting and pro-
tecting its interest within what is perceived as Russia’s spheres of influence, Russian Federation is powerful
regional player and thus a state that has to be taken into account when dealing with the international issues.

THE PERSPECTIVE ON RUSSIA’'S RE-EMERGENCE
AS THE REGIONAL ACTOR

The scholarly debate on the abilities of Russian Federation to become a resurgent power that might put
to question the post-Cold War world order began even before Russia adopted and actively perused inde-
pendent foreign policy approach. However, with the recent developments in Ukraine, and not so recent
war in Georgia, that debate gained even more attention. Drawing on Russia’s international engagement,
as well as on its latest Foreign policy concepts, the scholars argue that Russia, by distancing itself from the
pro-Western foreign policy and by adopting a more assertive and self-confident international position, is
in fact challenging the current state of world affairs. However, the question remains whether the increased
desire to project and conduct an independent foreign policy, regardless of domestic factors, is sufficient
to claim the status of a re-emerging power. One of the ways of shedding some light on this issue might be
through the brief overview of the developments in Russian foreign policy that follows further below.

6 Robert H. Donaldson, and Joseph L. Nogee, The Foreign Policy of Russia: Changing Systems, Enduring Interests (Armonk, NY: MLE.
Sharpe, 2005): 238.
7 Angela Stent, Russia and Germany Reborn: Unification, the Soviet collapse, and the New Europe, (Princeton, NJ: Princeton University
Press, 1999): 1089.
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The general outlook concerning the Russian foreign policy form the collapse of the Soviet Union on-
wards is that it can be divided into two distinguishable eras. The division is based on the foreign policy
approaches of the two Russian presidents: Boris Yeltsin and Vladimir Putin. The differences in their foreign
policy conceptions lead to a different aims, priorities and conduct of the Russian Federation in relation to
the external environment during the long period of its transition and integration. Yeltsin's administration,
faced with internal crises and inglorious past, adopted pro-Western foreign policy approach. The goal was
to integrate the newly born Russian state into the world economy market and the Western international
institutions. However, with the stabilization of economy sector and internal reforms that lead to the consol-
idation of the country, the new Putin’s administration distanced itself from its predecessor’s unconditional
pro-Western projects. The new administration, drawing on its energy supplies potentials, adopted more
assertive and decisive foreign policy that drew its goals from the realist and pragmatist approach to the
international affairs.

The shift from the fragile state, which marked the presidency of Boris Yeltsin, to the perception of
Russia as the important international actor in the 21st century can best be seen through the developments
in Russias economy, and above all its energy sector performance. During Putin’s administration Russia
pursued sound fiscal policy and regained control of its energy sector. With the state-dominated energy
sector, the Russian Federation has become “the major global economic player, especially in energy field™.
According to Stent, more than 90% of Russia’s energy exports goes to Europe and the role of ener-
gy in European-Russian relations has increased even more with the signing of the strategic energy
partnership.” Moreover, Russia has used its energy potentials for improving its positions in China
and Central Asia. Thus, as one of the world’s largest oil and gas supplier, Russia has used its energy
capabilities as a resource of soft power influence. By controlling the important pipelines that supply
European and Asian countries and by relying on energy for political purpose, Russia has become
influential geopolitical player. Furthermore, the role of energy in foreign policy has increased to such
an extent, that some scholars argue that it has become Russians’ hard soft power.?°

However, Russias energy capabilities were not the only fact that influenced scholars’ conclusion that
Russia is in fact a resurgent power. Apart form relying on its energy capabilities as a soft power resource,
Russia also accounts for significant hard power capabilities. As Edward Lucas points out, Russia is still “in-
timidating military power™"! and above all a nuclear power. The Russian Federation has one of the worlds
largest armies and with the increase in military budget and professionalization of the arms forces it is on
the way of making its hard power capabilities more influential. Furthermore, with the increase in arms ex-
port Russia has become the world’s second largest arms exporter after the United States. One of the Putin's
administration first challenges was to restore control in arms export industry and to create a strong state
arms export company, and now Rosoboronexport is providing weapons for China, India, Venezuela, Syria,
Sudan and Iran."” Thus, with the arms sales increase, Russia’s foreign policy engagement and influence in
these countries is becoming more and more visible.

Moreover, as a result of Russia’s increased presence in the region of Central Asia and CIS from 2000s
and onwards, Russia has engaged in processes of multilateral cooperation within countries in the region
with a goal of actively contributing to its security and stability. As Black points out, Russia is reaffirming its
Eurasian connections through multilateral organizations such as the Collective Security Treaty Organiza-
tion (CSTO) and the Shanghai Cooperation Organization (SCO)."* The CSTO provides institutional mech-
anism for the formalization of the relations between Russia and newly independent states in the Central
Asia. The purpose of such an organization is to pose the framework for its members’ closer alliance in the
foreign policy, military and military technology sector in order to make security challenges and threat in the
region more tangible.' The cooperation against terrorism, separatism and extremism and the management
of security and defense in Central Asia is also the objective of the SCO. The organization provides frame-
work for the extensive cooperation between Russia, China and the Central Asia with the goal of averting the
influence of outside powers in the region. Although the energy has become the main focus of the economic
cooperation within the SCO, the organization developed strong military support mechanisms, and since
2007 joint military exercises of the SCO member states were conducted.

The change in Russia’s foreign policy towards the Central Asia is not the only major change in the Rus-
sian foreign policy approach between the two presidential eras. The other valuable foreign policy change
that came with the Putin administration’s pragmatic approach was the shift in Russia’s relations with China.

8 Angela Stent, Russia and Germany Reborn, 1089.

9 Ibid.

10 Angela Stent, Russia and Germany Reborn, 1904.

11 Edward Lucas, The New Cold War: How the Kremlin Menaces both Russia and the West (Great Britain: Bloomsbury, 2008): 245
—268.

12 Edward Lucas, The New Cold War, 245 — 268.

13 J. L. Black, Viadimir Putin and the New World Order (MD: Rowman and Littlefield, 2002): 176-177.

14 Andrei Kazantsev, “Russian Policy in Central Asia and the Caspian Sea Region” Europe-Asia Studies Vol. 60, No. 6 (August 2008):
1077.
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From the collapse of the Soviet Union and until the beginning of the 21st century, the relationship between
Russia and China was influenced by the antagonisms from the Soviet era. The relations did not improve
during Yeltsin's two presidential mandates. Due to the pro-Western foreign policy orientation, market re-
forms and the process of democratization, Russian liberal political leaders perceived China as a potential
threat and thus argued for the militarization of the Russia’s eastern border.”* The incentives for the possible
restart in the relations presented itself during Yeltsins second mandate. Arguing for the multipolar world
order and against the United States’ hegemony, Yeltsin proposal for China was a “strategic partnership of
equal, mutual confidence and mutual coordination directed towards the 21 century”'¢ Nevertheless, only
with Putin’s administration cooperation with China become a reality. As Stent points out, during Putins
time the Sino-Russian relations improved to such an extent that analysts claimed that it was an impressive
achievement, both in the political and economic realm.”” In 2005 the major obstacle in the relations be-
tween the two countries was solved through the signing of the agreement that delimitated the 43,000 km
long borders. With the border issue out of the way Russia and Chine engaged in carving the way for even
closer economic and security ties. On that point, China became Russias first arms export customer, but
weapons are not the only Russian exports to China. The closer economic cooperation was reinforced even
more with the building of the oil pipeline and exports of raw materials, which would significantly contrib-
ute to China’s energy demands. The cooperation regarding energy and economy extended to the security
sector as well. Both Russian and China, as members of the SCO, are interested in maintaining stability and
security in the region of Central Asia. Therefore, the SCO’s main purpose is to provide a framework for the
extensive cooperation between Russia, China and Central Asia with the purpose of preventing the influ-
ence of others powers in the region. The improvement in Sino-Russian relations could be seen even in the
United Nations Security Council. As permanent members of SC Russia and China cooperated in mutual
issues and often opposed to those coming from the United States. Hence, the positive aspect of the new
Sino-Russian relationship is that it provided both countries with the alternative foreign policy approach.

Hence, drawing on the recent developments in the Russian foreign policy, its actions and the latest
foreign policy concepts, it can be argued that Russia is taking more decisive and independent stand in
the international arena. As the member of the BRIC countries, and based on the public statements of its
political leaders, Russia “seeks to ensure that no major international problems can be resolved without its
participation and ability to influence the terms of the settlement™. Thus, Russia, followed by the other
resurgent power, such as China, India, Brazil, Mexico and Indonesia, is advocating more and more for the
multipolar world order that would challenge the United States’ primacy, seen as the primacy of the West.
For that purpose, one of the primary goals of the Russian foreign policy is to strongly support the multilat-
eral principle within the United Nation Organization. As Russian Foreign minister Sergey Lavrov points
out, Russia will continue to play a balancing role in the global affair, but it will not be a part of the new “holy
alliance” against anybody."

However, not all scholars agree that the new Russia is a resurgent power and the emerging challenger
of the international state of affairs. The scholars who argue against the thesis about Russia becoming a
re-emerging power claim that when it comes to Russia it is important to make distinction between the
image and the reality. From their point of view, Russia is far from being a resurgent power and based on
its domestic perspective it is in fact power in decline. Scholars further argue that it can be claimed that
Russia is not what it used to be in the 90s, but even with the increase in the military budget and in arms
sails Russia is far from reaching the military-industrial complex from the Soviet era. Even more, Russia’s
military spending seems naive compared to the United States military budget which outspends Russia by
around twenty-five to one.*” The military reform and modernisation of the Russian army forces did have
positive outputs, but such processes take time and continuous efforts. Furthermore, drawing on the domes-
tic situation in the contemporary Russia, the question how strong Russia really is appears to be more than
legitimate. As Stent points out, the demographic, social, ecological and health issues pose existential threats
to the roots of the Russian state. The life expectancy in Russia is the lowest comparing to the other develop-
ing states due to human security crises. The public health system is inefficient, the death rate has exceeded
the birth rate and Russian population could be facing serious “fall from 142 million in 2007 to 109 million
in 2050”". Moreover, the centralization of the economic investments in infrastructure has led to the mi-
grations of the population from villages to industrial cities like Moscow and St. Petersburg. Consequently,
Russia’s economic growth is more fragile than it appears. Faced with such internal vulnerabilities the ability
of the Russian Federation to pursue the resurgent power position might be put to serious questioning. In

15 Peter Ferdinand, “Sunset, Sunrise: China and Russia Construct a New Relationship,” International Affairs Vol. 83, No. 5 (2007):
845.

16 1Ibid, 846.

17 Angela Stent, Russia and Germany Reborn, 1099-1100.

18 Angela Stent, Russia and Germany Reborn, 1090.

19 Ibid.

20 Edward Lucas, The New Cold War, 246.

21 Angela Stent, Russia and Germany Reborn, 1104.
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other words, scholars argue that despite its independent and assertive foreign policy, Russia is in fact a weak
state trying to cope.

Nevertheless, even though domestic weakness connected with the demographic decline and so-
cial insecurities influence the perception of Russia as the re-emerging power, from the stand of pow-
er politics the position of Russia as a major energy supplier has more impact on its perception and
place within the international system. The Russian Federation may not occupy the same position in
the global affairs as the former Soviet Union had, but it is not certainly a state whose interest and
influences can be easily discarded and put aside. Thanks to the favorable energy security policies the
contemporary Russia is far from playing a defensive role in international arena. During the presiden-
cy of Vladimir Putin, the linkage between the state and energy companies were reaffirmed in a way
that the pipeline politics became a key factor in the conduct of the Russian foreign policy. The ener-
gy dependence became a powerful tool of non-military coercion for countries such as Belarus and
Moldova. At the same time, Russia has successfully used Europe’s dependence on its gas supplies to
enhance the division between the EU’s “old members” and “new members” with regard to the Nord
Stream gas pipeline. Although Ukrainian crises have severely damaged Moscow’s image as reliable
energy partner, the long-term mutual dependence guarantees an influential role for the Kremlin
vis-a-vis the EU. Therefore, as one of the world’s largest energy suppliers, owner of the hydrocarbon pipe-
line network, nuclear power, second largest arm producer and exporter, permanent member of the United
Nations’ Security Council, member of the G8 and other regional organizations, the Russian Federation has
managed to restore its position as a valuable and influential international actor.

Within a decade of Vladimir Putin’s presidency, Russia became a major regional player whose interest
and influences could not be that easily questioned. In order to assert such position, Russia has engaged in
the bilateral cooperation with the countries from the European Union and has redefined its relation with
China. The underlining assumption of such strategic partnerships is the recognition of equal position with-
in the international community. Furthermore, with the administration of the President Obama, even the
United States reset its relation with Russia. The building of the Anti-ballistic missile shield in Europe was
cancelled, the STAR IIT agreement was signed and Russia became a part of the international talks regard-
ing the issues of nuclear program in Iran and North Korea. Therefore, the 21st century Russia restored its
position as a power capable of formulating, perusing and defending its national interest, but that position
is far from being world’s superpower. With that in mind, Jeffery Mankoff is right to conclude that the West
“need[s] to show Russia that it can have what it most craves — respect, recognition and responsibility for
upholding order around the world - without having to restore to force of threats of force to make itself
heard™?.

CONCLUSION

The recent shift in Russian foreign policy from the pro-Western unconditional approach to a more
assertive and independent international ambitions have brought about a debate on its capabilities and am-
bitions of becoming a re-emerging powered. The importance of the debate was further stressed by the 2008
Georgian war and 2014 the developments in Ukraine. The backbone of this dilemma is whether or not the
Russian Federation has internal capabilities to rise to the international aspirations of reoccupying the place
once held by the Soviet Union. On the one side of the debate, scholars argue that the internal challenges,
mainly its demographic problems, lack of modernization, social, ecological and health issues question the
very existence of the Russian state, not to mention its role of the re-emerging power. The scholar further
stress that without dealing with these internal challenges, not even assertive foreign policy rhetoric can pro-
vide Russia with the ability to pursue its basic geopolitical national interests in the long run. However, not
all scholars agree on the importance of the domestic factors in shaping the foreign policy perceptions and
its conduct. On the other sides of the debate scholars pose an argument that Russia’s military capabilities, its
role as a major energy supplier and its decisive role in the regional development cannot go unnoticed. On
that point, the control of oil and gas pipelines is certainly the most important mark of Russia’s resurgent as a
regional power, and an influential international actor. Therefore, to argue that Russia is a power in decline,
taking into account its involvement in the developments in Ukraine is an argument difficult to make. To
conclude, the 21st century Russian Federation restored its position as a regional actor capable of formu-
lating, perusing and defending its national interest, but that position if far from being world’s superpower.

22 Jeffery Mankoff, Russian Foreign Policy: The Return of Great Power Politics. (Plymouth, UK: Rowman & Littlefield, 2011): 276.
- 199 -



Maja Ruzic

REFERENCES

1. Black, J. L. Viadimir Putin and the New World Order (MD: Rowman and Littlefield, 2002).

2. Donaldson, Robert H. and Joseph L. Nogee, The Foreign Policy of Russia: Changing Systems, Enduring
Interests (Armonk, NY: M.E. Sharpe, 2005).

3. Ferdinand, Peter. “Sunset, Sunrise: China and Russia Construct a New Relationship” International Affairs
Vol. 83, No. 5 (2007): 841-867.

4. Kassianova, Alla. “Russia: Still Open to the West? Evolution of the State Identity in Foreign Policy and
Security Discourse”” Europe-Asia Studies Vol. 53, No. 6 (September 2001): 821-840.

5. Kazantsev, Andre. “Russian Policy in Central Asia and the Caspian Sea Region.” Europe-Asia Studies Vol.
60, No. 6 (August 2008): 1073-1088.

6. Lucas, Edward. The New Cold War: How the Kremlin Menaces both Russia and the West (Great Britain:
Bloomsbury, 2008).

7. Mankoft, Jeffery. Russian Foreign Policy: The Return of Great Power Politics. (Plymouth, UK: Rowman &
Littlefield, 2011).

8. Miller, Steven. “Russian National Interests” Damage Limitation or Crisis: Russia and the Outside World
(Cambridge, MA: CSIA, 1994).

9. McFaul, Michael. “A Precarious Peace: Domestic Politics in Making of Russian Foreign Policy” Interna-
tional security, Vol. 22, No. 2 (Winter 1997/98): 5-35.

10. Stent, Angela. Russia and Germany Reborn: Unification, the Soviet collapse, and the New Europe (Prince-
ton, NJ: Princeton University Press, 1999).

11. Schofield, Norman. Architects of Political Change: Constitutional Quandaries and Social Choice Theory
(New York: Cambridge University Press, 2006).

- 200 -



UDC: 343.431

MODERN SLAVERY AS A CHALLENGE
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Abstract: Continuous development of society including numerous social values has been changing
through the centuries. On the other hand, security is one of a few that has retained its original function,
starting with the basic needs for survival from the earliest human societies to modern security concept.
Security is seen as a necessary condition for the existence and development of society, because it does
not create anything, but only makes it possible. We must be aware that an absolute security situation
does not exist and that no one can claim to be absolutely safe. One of the major challenges of current
safety is modern slavery better known as human trafficking, which is definitely not just a problem of
one country or region. This type of organized crime is widespread at the international level, therefore,
in this paper we point out the current security problems and a number of human trafficking victims
in the world, with a special focus on Europe and the Republic of Serbia. In this way we want to bring
attention to this problem and try to raise awareness among potential victims of human trafficking and
to contribute to the prevention of contemporary security challenges.

Keywords: modern slavery, human trafficking, organized crime, security challenge

INTRODUCTION

The development of society has made people aware of safety issues and the necessity for controling
it. The roots of security have their origins in the oldest human communities, as the oldest form of social
organization. The period we have just mentioned is not characteristic only for joint production and equal
distribution of gathered goods, but it also represents the beginning of dealing with safety challenges and the
reason for this is the first time society was faced with the problem of survival.

The development of society is conditioned by security of that society, provided that the question of
security is conditioned by society, or social values. In other words, neither society without security nor
security without society can exist.

Society values have changed throughout the history of the society but they were not always the same for
all societies or for all generations in the same society. They are constantly changing, complementing and
growing. The values involve an ideal characteristic of certain, standards, norms, appearance, condition and
contents of consciousness, so that a society value is each value that is of a great importance to an individual,
group and country representing all that is the object of social interest and thus social protection.” In order
to function and survive as a whole, a society needs to build a value system. That value system represents a
common goal of all the members of the society, but at the same time it also represents criteria and behavior
patterns in it

An absolute state of security does not exist and that state is impossible to achieve but we should strive
to accomplish it, because reviewing this issue in this way, we can improve the security issue. The United
Nations, in their study of 1986, defined the security as a condition in which countries consider that there
is no threat of military attack, political pressure or economic coercion, so they are free to grow and thrive.*
Aristotle also dealt with the issues of country security believing that the main objective was to achieve a
functioning state security and well-being of its population.®

The modern concept of security, in terms of comprehensive security; can be divided into two groups,
internal and international security. There are several types of internal security: individual, social and na-
tional security, and when it comes to international security, there are regional, global, shared, collective and
cooperative security.® Recent years we are witnesses of frequent security pressures on potential targets for
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possible terrorist attacks.” Modern security challenges are not just the uncertainty and fear of these attacks.
Certain risks to security are represented by various forms of organized crime. The police role in dealing
with security issues is significant because one of their main functions in the modern society is to protect
and respect fundamental freedoms and human rights and freedoms guaranteed by the Constitution laws.®

In recent decades, the issue of security has been significantly affected by globalization, especially its
negative effects. Globalization is most often seen from economic and commercial aspects, where the em-
phasis is on providing local and national economies possibility to integrate into the international econo-
my through investments and the free movement of foreign capital through investments and technological
development. This process often creates even greater economic gap between the rich and the poor. It is
precisely the combination of globalization (in terms of freedom of movement of persons, services, capital
and goods) and poverty, which are created so that in certain countries some parts of the population are at
risk of becoming the victims of trafficking.

MODERN SLAVERY AS A HIDDEN CRIME

Modern slavery (human trafficking) is not only the problem of one state, but it has long been one of
the main problems at the international level, primarily due to its specificity that human trafficking can
take place in several territories, by which we mean the territory from where a victim comes from, transit
countries and finally the country of destination. This form of organized crime is usually defined by multiple
phases: recruitment or selling, threat or use of force, deception or abuse, transport and finally exploitation
of the victims. The complexity of the problem is not only in finding and implementing effective measures
aimed at preventing and combating human trafficking, but it is also reflected in the protection of victims
and of course in adequate punishment of offenders.

The methods used by organized criminal groups, in order to successfully carry out their criminal activ-
ities, are constantly evolving. It is necessary to constantly raise awareness not only among potential victims,
but also in government institutions and organizations that are trying to prevent human trafficking. Better
understanding of contemporary security problems can improve prevention measures.

There are many types of crime, which in many ways can have consequences on society and an individ-
ual, e.g. a car theft as a form of extremely widespread organized crime. In 2013, 7.2 million stolen vehicles
were reported worldwide. Without going deeper into this issue, it is clear that it is a theft of movable objects
(cars) where (indirectly) the damage is of a financial nature. The consequence of this type of crime, in addi-
tion to the lost funds (money), is eliciting fear and insecurity to victims, especially because personal safety
or security has been violated. After the initial consequences, and (often) after purchasing a new car, after
some time has passed, fear is reduced to a level with which the victim, in most cases, can continue his /her
normal life. The victims of human trafficking rarely have that privilege.

One of the specificities of human trafficking is that the victims are often forced into certain criminal
offenses. There are numerous examples during the period of victimization when the victims of human
trafficking are forced to commit numerous criminal activities, and the most common is theft, unauthorized
production and transport of drugs, prostitution, terrorism and execution of serious crimes (murder). As
an example we may mention organized criminal groups in Mexico that are forcing children and migrants
to commit the just mentioned crimes (prostitution, murder, drugs ...) then, there are many examples in
which Roma are forcing their children to do the organized thefts, and they physically abuse their children
if they fail to obtain a certain amount of stolen goods. In Afghanistan, insurgent groups are forcing older
children to be suicide bombers. Common examples are the victims of human trafficking from Vietnam
and China, who are forced, either by verbal or physical coercion to work in illegal cannabis farms in the UK
and Denmark.’

The prevalence of modern slavery is often, especially the forms we have mentioned earlier when the
victims of trafficking are not recognized as such but confused with common criminals. Because of this, it
is necessary to work on perfecting a system that would be able to identify the victims of human trafficking
more easily, and thus save and protect their lives. Thus, by ‘capturing’ an obvious perpetrator, we could
realize two forms of crime prevention. For easier understanding, we can give the example of prostitution
and sexual exploitation, where we have a form of deviant behavior as opposed to human trafficking victims
who are forced to provide sexual services.

7 Mina Zirojevi¢ and Zeljko Bjelajac (2013). Blisko istocni terorizam i religija u savremenom polisu, Kultura polisa, no. 22, year X,
p.193-207

8 Vesna Stefanovska (2014), Police role in building community safety, Archibald Reiss days — thematic conference proceedings, vol.3.,
Academy of criminalistic and police studies, p.189-190

9 Department of State, Trafficking in persons report 2014., p.14

-202 -



MODERN SLAVERY AS A CHALLENGE TO CURRENT SECURITY

According to the latest data released by the Department of State, in their annual report on human
trafficking for 2014 (Table No. 1), at the global level, it is estimated that in 2013 there were about 44758
victims of human trafficking. Compared to the year 2012, the number of victims is about 1812 lower, but in
comparison to the year 2011 increased by approximately 2467 victims.

Table 1 Data on prosecutions, convictions and number of victims in period 2006-2013
Source: Department of State, Trafficking in Persons Report 2014

VICTIMS
YEAR ‘PROSECUI‘IONS CONVICTIONS IDENTIFIED
2006 5.808 3,160
2007 5,682 3,427
2008 5,212 2,983 30,961
2009 5,606 4,166 49,105
2010 6,017 3.619 23,113
2011 7.909 3,969 42,291
2012 7,705 4,746 46,570
2013 9,460 5776 44,758

The above table shows that in 2013 9460 cases were filed against persons who were charged with some
form of human trafficking. When compared to the year 2012, we can see that the number of cases increased
by 1755 persons. When it comes to prisoners, according to the data from the table we can see that in 2013
5776 persons were convicted, while in 2012 4746 were convicted.

Modern slavery represents the grossest violation of human rights, because the victims are usually de-
nied the right to liberty and security, the right to freedom of movement, the right to education. It also rep-
resents the violation of the law that prohibits slavery and forced labor, prohibition of torture, inhuman and
degrading treatment as well as many other things. It is necessary to point out that especially when we talk
about sexual exploitation, the implementation of adequate measures of health care and prevention are often
prevented, thereby violating the right to life.

According to Article 2 of Directive 2011/36 / EU, exploitation includes: exploitation of prostitution of
others or other forms of sexual exploitation, forced labor or services, slavery or practices similar to slavery,
criminal activities, or the organ harvesting (black market). As we can see in the mentioned article, we can
distinguish two different groups, sexual and labor exploitation.

CONTEMPORARY SECURITY CHALLENGES

Human trafficking is often an integral part of the large and important cultural and sporting events.
The existence of this form of organized crime takes place in the shadow of above mentioned events and
is not visible on TV screens. Large concerts or sporting events that happen throughout the year represent
a serious challenge to identify victims of trafficking but also is a test for the police and prosecutors in the
fight against this form of organized crime. The events we have mentioned last only a certain length of time
(a few days or weeks, depending on the type of event), but keep in mind that they do not last only during
the broadcasting of that event. It is needed to make certain infrastructural preparations, often before the
starting of the event and also after the event. All these circumstances are may be the starting point for the
exploitation of victims of human trafficking. The most common forms of the exploitation of victims before
and during the above mentioned events are mainly related to labor exploitation, sexual exploitation and
coercion in the exercise of criminal offenses (begging, theft).

During the 2004 Olympic Games in Greece, a potential risk of human trafficking was recognized. Ac-
cording to some estimates, around 2000 women and girls for sexual exploitation arrived during the games.
The Greek Government and non-governmental organizations succeeded in taking preventive actions
which resulted in the fact that there were no reports of trafticking. The Olympic Games were followed by
the doubts about the accuracy of the data, because some reports were not complete."

Shortly before the World Cup in Germany in 2006, there was information that about 40000 victims of
human trafficking could be exploited in various ways during the Cup. One of the first concerns was how

10 Victoria Hayes (2010), Human trafficking for sexual exploitation at worldsporting event, Chicago-Kent law review,
vol.85., p.1121-1123
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such a large number is possible. After the conducted researches, it was concluded that that was only an
assumption based on about 40000 ads published throughout Russia for a temporary job in Germany dur-
ing the World Cup, having in mind that most of those ads were scam. There were no data on the reported
cases of human trafficking, only that the number of girls involved in prostitution increased from about 500
to about 800 (in Munich) during the Cup which did not suggest that there was human trafficking because
prostitution had become legal since 2002."

As a positive example of the prevention in human trafficking, we can mention the preparation for the
2012 Olympic Games held in London, when the city council, in collaboration with the Government of the
United Kingdom, formed a report on the potential impact that Olympics Games could have on human
trafficking. It is the kind of responsible behavior by which a community can improve safety especially if it
becomes a model of conduct in other countries, in which a large sporting and cultural events will be held. In
this way by analyzing the circumstances we may identify potential gaps and loopholes which can stimulate
the existence of modern slavery. The importance of these and similar analyses and strategies can be of great
importance in future Olympics Games: 2016 in Brazil, 2018 in South Korea and 2020 in Japan, and also
during the World Cup that will be held in Russia in 2018 and in Qatar in 2022, etc.

The most dominating forms of exploitation during the mentioned events were sexual exploitation, and
labor exploitation to a lesser extent. We have already mentioned that these events, especially when it comes
to preparing the infrastructure and facilities for the Olympics, require significant financial projects which
create a substantial need for cost-effective (cheap) labor. An example of exploitation of labor was seen in
early 2014 during the construction of Olympic facilities in Sochi, when Serbian construction workers were
subjected to forced labor."

PROBLEM OF MODERN SLAVERY IN EUROPE

The analysis of the problem of human trafficking in Europe is nothing less complex task considering
that Europe is usually considered as a quite safe place. According to the available data, modern slavery is
significantly represented in Europe so we can raise the question about the security level.

The European Union countries in the chain of modern slavery are the countries of origin, transit coun-
tries and countries of destination, keeping in mind that most of the victims, around 65%, are citizens of the
European Union. Most of the victims come from Romania, Bulgaria, the Netherland, Poland and Hungary.
‘When it comes to the victims outside the European Union, the victims of modern slavery usually originate
from Nigeria, Brazil, China, Vietnam and Russia."?

The members of organized criminal groups engaged in human trafficking, doing business in Europe
are often the citizens of the EU Member States and most of them are from Bulgaria, Romania, Belgium,
Germany and Spain. Beside these countries, traffickers come from countries which are not members of the
European Union, and usually from Albania, Turkey, Nigeria, Morocco and Brazil.'*

According to the Eurostat, in its report on human trafficking from 2014 which summarizes the data for
the three-year period (from 2010 to 2012), from all 28 member states of the European Union together with
the candidate countries and EFTA / EEA, there were 30146 registered victims. According to the data shown
in Table No 1, which is related to the number of victims at the global level in the same period, there were
121 974 victims of human trafficking.'®

The country with the highest number of registered victims is Romania (6101), followed by Bulgaria
(3043), Netherland (1080), Hungary (1046) and Poland (976). Some EU member states (Belgium, Den-
mark, Malta and Austria) have a noticeable increase of registered victims, while in the Czech Republic,
Cyprus, Ireland and Romania the number of registered victims gradually reduced during that three-year
period.

The total number of human trafficking victims consists of up to 80% of women - 67% of adults, while
13% of them are underage. About 20% of victims are men - 17% are adults and 3% underage (Chart No. 1).

11 Ibid.,p.1124-1127

12 Vlada Republike Srbije: Saopstenja Vlade ministarstva, taken from: http://www.srbija.gov.rs/vesti/vest.php?id=74886, (March 7th
2014)

13 Nikolaj Nielsen: EU counts tens of thousands of human trafficking victims, taken from: https://euobserver.com/justice/126137
(January 15th 2015)

14 Ibid.

15 Eurostat, Trafficking in human beings 2014,p.10-11 and 35
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Registered victims by gender
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Chart 1 Data on the registered victims by gender for period 2010-2012
Source: Eurostat, Trafficking in human beings 2014

When it comes to the age categories of the registered victims for the same time period, the data show
that 45% of victims are 25 and older, 36% of the victims were aged 18 to 24 years, 17% of the victims were
aged 12 to 17 years while 2 % of victims aged 0 to 11 years (Chart No. 2).

Registered victims (% by age categories)
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Chart 2 Data on the registered victims by age categories for period 2010-2012
Source: Eurostat, Trafficking in human beings 2014

The most common two forms of modern slavery in the European Union countries are sexual and labor
exploitation, and both of these categories can additionally be categorized. Sexual exploitation can be cat-
egorized into several groups: street prostitution, brothels, strip clubs, porn industry, modeling and escort
agencies, massage parlors and other unknown categories, while labor exploitation can be categorized as
working in: agriculture, construction, textile industry, catering industry (hotels, restaurants), fishing indus-
try and other industries.'®

Based on the available data, for the combined period of three years, we can conclude that sexual ex-
ploitation is dominating with close to 69%, while labor exploitation is represented with an average of 19%.
Other forms which are not categorized (sale of organs, the sale of children, etc.) are represented with an
average of 12% (Chart No. 3).

Registered victims by type of exploitation
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Chart 3 Data on the registered victims by type of exploitation for period 2010-2012
Source: Eurostat, Trafficking in human beings 2014

In addition to the above information, we can also emphasize the number of represented victims of
human trafficking by gender in sexual and labor exploitation for the time period we have researched. The

16 Ibid,p.29-30
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sexual exploitation is absolutely dominated by women as victims with 95%, while 4% of victims are men
and 1% of victimsgender is not known. The labor exploitation involves more male victims, their partici-
pation being 71%, while 27% of victims are women and 4% of victims of gender is not known. In not yet
categorized exploitation (forced begging, selling children, etc.) 52% of victims are women, while 38% of
victims are men, and 10% of victims of gender is not known.

Registered victims by gender and type of exploitation (2010-2012)
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Chart 4 Data on the registered victims by gender and type of exploitation for period 2010-2012
Source: Eurostat, Trafficking in human beings 2014

Analyzing the existing data on the number and types of registered victims of modern slavery, we can
conclude that it is an extremely prevalent and widespread form of organized crime. The question is wheth-
er trafficking can be completely eradicated (we doubt it can be), but we can definitely work on improving
preventive measures aimed at raising awareness in society, particularly among potential victims.

PROBLEM OF MODERN SLAVERY
IN THE REPUBLIC OF SRBIA

The problem of modern slavery in the Republic of Serbia, as well as in the world, is one of the most
important issues. The Republic of Serbia because of its geographic predisposition but also because of more
then a decade long economic crisis is also the country of origin, country of transit or final destination, es-
pecially for the victims of sexual and labor exploitation.

The victims of sexual exploitation, mostly women, as the victims of the organized crime groups from
the Republic of Serbia become human trafficking victims exploited in northern Italy, Germany, Montene-
gro, Bosnia and Herzegovina, Austria and Sweden. Labor exploitation victims from the Republic of Serbia
usually end up in some European countries, but also in Azerbaijan, Russia and the United Arab Emirates.
The Republic of Serbia is also the country of destination for the victims of modern slavery from Montene-
gro, Bosnia and Herzegovina, Bulgaria, Romania and Moldova."”

The report on human trafficking in Serbia published by the United States Embassy states that the vic-
tims, usually belonging to a Roma nationality, are forced by their families into prostitution, forced labor,
begging on the streets and performing minor offenses.'®

Human trafficking is incriminated in the legislation of the Republic of Serbia in a way that Article 388,
paragraph 1 of the Criminal Code of the Republic of Serbia, prescribes as a criminal offense punishable by
imprisonment from three to twelve years.”

In order to prevent human trafficking, the Government of the Republic of Serbia founded the Center
for the protection of victims of human trafficking, as a social welfare institution in 2012. The main objec-
tive of this center is to provide assistance and support to the victims of trafficking. This Center combines
identification, coordination and urgent care for the victims of human trafficking, where the center operates
through two organizational units, through the Agency for Coordination of Protection of the Victims of
Human Trafficking and the Shelter for emergency accommodation of the victims of human trafficking.

Based on the report on the identification of the victims of human trafficking for 2014 drawn up by the
Centre for the protection of the victims of trafficking, we can see that 125 victims of human trafficking were
identified (of the reported 351 possible victims and 19 on which work began in the previous year - Table no
2), which accounts for about 33% of the victims in relation to the number of reported cases. Compared to
the year 2013, this is a notable increase of identified victims by 26%.

17 Ambasada Sjedinjenih Americkih drzava u Beogradu, Izvestaj o trgovini ljudima 2014, taken from: http://serbian.serbia.usembas-
sy.gov/izvestaji/izvetaj-o-trgovini-ljudima-2014.html, (December 19th 2014)

18 Ibid.

19 Krivi¢ni zakonik, Sluzbeni glasnik RS, no. 85/2005, 88/2005 - ispr., 107/2005 - ispr., 72/2009, 111/2009, 121/2012 &
104/2013121/2012 i 104/2013
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Table 3 Identified victims of human trafficking
by age and gender Source for tables 2 and 3 is:

Table 2 Identification resaults during 2014 The Centre forHuman Trafficking
Victims Protection
Identification results Number Canakar
Identified as a victim of human trafficking 125 Age w . Total
Not a victim of human trafficking 104
T - Underage 3 16 19
Contact with victim is not possible 115
o TR : Adults 98 8 106
Not within the jurisdiction of this center 20
- - Total 101 24 125
Person refuses to be identified 4
Identification in process 22
Total 370

Analyzing the identified victims of human trafficking by age and gender, we can see the prevalence of
male victims with about 80% of which 97% are adults and 3% minors, while 20% of victims are women, of
which only 33% were adults and 67% were minors (Table No. 3)

During the studied period, the most predominant form of exploitation was the labor exploitation with
78%, followed by 12% for a sexual exploitation. Among other forms of exploitation that were observed, 3%
of the victims were forced into marriage, 2.5% of the victims were forced to beg, 1.5% of the victims were
forced into criminal activity while the same number of victims were forced to sell children for adoption
(Table No. 4).

Table 4 Data about the types of exploitation
Source: The Centre forHuman Trafficking Victims Protection

Up to 18 years Over 18 years
Type of exploitation Total
M F M F

Sexual 7 8 15

Forced marriage 4 4

Labor exploitation 98 98

Forced begging 1 2 3

Coercion to commit criminal acts 2
Trafficking in children for adoption 2 2
Other forms of exploitation

Total 3 16 98 8 125
Total 19 106 125

We must point out that most identified victims (96%) in the Republic of Serbia are the victims of human
trafficking. Juvenile victims of trafficking are exploited in Serbia in 94% of cases, while the adult victims are
primarily exploited in the Russian Federation (92% of adult victims). We believe that the reason for such a
high number of victims of labor exploitation in this period is the preparation for the Olympic Games which
were held in Sochi in early 2014.

CONCLUSION

The development of modern society, in addition to its positive effects, has enabled the creation of the
gap between the rich and the poor. Such conditions create possibilities in which the poor population is at
risk of becoming the victims of human trafficking.

Keeping in mind that human trafficking, or modern day slavery, is not only a security problem and the
question of just one country, it must be viewed from a different angle, because only that way, we can identify
possible threats to modern security.

During our research, analyzing the number of victims both at the global and European level, particu-
larly emphasizing the situation in the Republic of Serbia, we have tried to draw attention to the problem of
human trafficking, the problem that lasts all 365 days a year, and requires a constant battle all year round.
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The aim of our research is not only to point out the actual statistical data pertaining to modern day
slavery as a form of organized crime. Our basic idea is to join a constant actualization of this international
problem, because we can use this to raise awareness as regards potential victims of human trafficking to a
higher level. We are aware that the indicated statistical data are not just ordinary numbers, but also a suffer-
ing, pain, sadness and fear, of a victim - people around us.

Modern slavery indisputably represents one of the great challenges of modern security and this was
pointed out during the research. The reasons for such prevalence lies solely in huge profits the organized
groups are making, reaching tens of billions of euros a year. Such large profits that could be made on the
victims are often more than sufficient motives for individuals to enter into this chain of organized crime.

One of the most effective ways of combating this global problem is in effective preventive actions and
measures, but of course also in adequate penal policy. Additionally, it is necessary to work on improving the
system of recognizing the victims of modern slavery. We must provide necessary assistance to the victims,
primarily for their own protection, and indirectly for the protection of their families, because in this way
we might prevent the secondary victimization. In the countries of origin of victims, transit and destination,
the imperative is the work on continuous training of police and prosecutors, with a goal to identify victims
easily.

Finally, without even considering whether demand dictates offer or vice versa, we believe that it is nec-
essary to make certain efforts in order to make demand for the ‘services offered’ by the victims of human
trafficking, reduce to a minimum, which can be achieved with the help of state authorities and their pro-
ductive and adequate work.
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Abstract: Under the influence of crime management ideology in European legislatures, the measures
of preventive detention of persons marked as dangerous to society (offenders of sexual crime - especially if
victims are children, offenders of violence crime, terrorists etc.) “are brought to life again” After completed
prison sentence, the preventive supervision of dangerous offenders can be applied indefinitely. The preven-
tive detention and preventive supervision questions basic human rights of convicts. Therefore, the paper
examines the judicature of the European court for human rights and the Recommendations of the Council
of Europe (2014) 3 in connection with dangerous perpetrators and evaluated the adjustment of criminal
legislature of the Republic of Serbia with them. It is stated that by the preventive detention and supervision,
the network of social control is unjustly widened. Criticizing the legislature of the Republic of Serbia, the
author warns that the introduction of infallible legal presumption on dangerous condition of each perpe-
trator of criminal offences against sexual freedom committed against minors, regardless of the seriousness
of the criminal offence, circumstances under which it was committed and perpetrator’s personality traits is
not in keeping with democratic values and the Constitution. Because they are not individualized, preven-
tive supervision measures will not be effective and their execution presents unnecessary financial burden
to society. Because of this, the changes of the law, which foresee subsequent supervision of perpetrators of
criminal offences against sexual freedom committed against minors, are recommended.

Keywords: preventive detention, preventive supervision, dangerous offenders, the Council of Europe,
human rights, the Republic of Serbia.

INTRODUCTION

In accordance with the ideology of crime risk management, since the end of 20th century, within the
framework of “new penology’, different techniques of control of behaviour of convicts and other persons
which are designated as dangerous to society - like perpetrators of criminal offences against sexual freedom
(especially if victims are children), perpetrators of serious criminal offences with elements of violence, po-
tential terrorists and the like, have been developed (hereinafter, following abbreviated terms will be used:
“dangerous perpetrators’, “dangerous convicts’, while criminal offences which are classified as especially
socially dangerous will be called ‘dangerous criminality”). The control of the behaviour of dangerous per-
petrators is achieved by the application of the so-called preventive detention against persons on probation
or convicts after completion of prison sentence. Instead or on the lapse of preventive detention, the control
of the behaviour of those persons who are at large is achieved by the application of measures of preventive
supervision and correction. Such supervision can be of indefinite duration, even life-long. In addition to
obligation to suffer limitation of freedom of movement, which is connected with supervision, a dangerous
perpetrator can be obligated to participate in proper treatments and programmes (medical, educational,
correctional). The violation of these obligations leads to repeated detention of that person.

Where do such measure in modern criminal law come from? The “revamped” positivistic idea on pre-
ventive detention of persons dangerous to society was accepted in a series of European penal codes during
the 30’ of the last century, including the Penal Code of the Kingdom of Yugoslavia. Just as a reminder,
similar provisions were used in Nazi Germany for fighting political opponents and members of non-Aryan
race.

On the other hand, preventive supervision which is usually carried out by the application of electronic
devices, represents modern measure of techno-correction, applied for the reduction of expenses of prison
system and minimizing crime risks. The idea to preventively supervise dangerous “sexual predators” first
came into being in the USA, as the result of “moral panic” and “penal populism” demands. From the USA,
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the practice of proactive crime risk management spread to Europe, despite different social policy. This was
influenced by similar social movements and severe crackdown of the public and media on “sex monsters’,
after discovering organized activities of pedophiles and commission of series of kidnappings and brutal
murders of minor victims in the last decades of the 20th century in Great Britain, France, Belgium and
many other countries. In the period from 1993 to 1997 in Czech Republic, Poland, Russia and in other parts
of Europe, the increase of child pornography was noted.

Measures of preventive detention or supervision of persons - dangerous perpetrators of criminal of-
fences are expression of modernization of punishing according to the needs of consumer-oriented society.
Such approach neglects the importance of sociological and individual-psychological factors of criminality
and artificially equals criminal behaviour with other detrimental phenomena in the society. Approach to
prevention of such detrimental phenomena, regardless of the difference in their cause is the same - forecast
of risk of damage and undertaking activities for elimination or minimization of risk. When that approach
is applied to the prevention of criminality, formal state reaction to criminality ceases to be connected with
moral condemnation of the behaviour of the perpetrator of criminal offence (which was until now the
basic characteristic of criminal punishment). It gives rise to spreading the network of social control towards
dangerous criminality, to which all attention of the society is directed. Symbolic reduction of risk from com-
mitting dangerous criminality is experienced as success in preventing total criminality, although it is not in
keeping with the reality. The consequence is the “holy war’, which modern society has declared to danger-
ous criminality, in which all means are allowed, even those which additionally limit the freedom of convicts,
although they have already served a sentence. In conditions of shaken or unaccepted democratic values in
some environments, the application of such conservative attitude can be problematic from the standpoint
of constitutionality. In view of the fact that in the Republic of Serbia, the first step was made towards the
introduction of the preventive supervision of dangerous perpetrators made in 2013, by passing the Act on
special measures for the prevention of criminal offences against sexual freedom committed against minors
(hereinafter ZPM), it was necessary to examine to what extent that legal act is adjusted with international
standards of the Council of Europe and to remind ourselves of actual judicature of the European court for
human rights (hereinafter European court).

RECOMMENDATION OF THE COUNCIL OF EUROPE
(2014) 3 REGARDING DANGEROUS PERPETRATORS

The resurrected positivistic ideology about the need for the continuation of detention for preventive
reasons or supervision of dangerous convicts, was expressed in the Recommendation of the Committee of
Ministers of member states of the Council of Europe, in connection with dangerous perpetrators, which
was adopted on 19 February 2014. It should provide equalization of national legislatures regarding risk
management from dangerous criminality and basic level of respecting basic human rights of dangerous
perpetrators, where the application of “implements” of new penology against dangerous criminality could
not be avoided. Article 1 (a) defines the concept of a dangerous perpetrator - it is a person caught in com-
mitting a very serious sexual or criminal offense of violence against a person, where there is big probability
that that person will commit serious criminal offences again. The recommendation includes the definition
of violence, risk, risk management, as well as secure preventive detention and preventive supervision. Ac-
cording to the definition, the measure of preventive detention of a person dangerous to society is deter-
mined by court, on the basis of the requirements prescribed by national legislature. These conditions do
not need to be connected only with gravity or type of previously committed criminal offence, but can relate
to the forecast of future criminal activity of a dangerous perpetrator. The measure is carried out as part of
probation or after completion of prison sentence, when the convict is to be released. In paragraphs 16 and
17 of the Recommendation, it is stressed that the requirement for detention is the very estimation of the risk
of danger of that person to society, while par. 18, 19, 20 and 22. emphasize the requirement to be provided
for respect of human rights and dignity of the person convicted, against whom the measure is imposed, as
well as to motivate the convict to join the programmes meant for changing his attitudes and habits.

Preventive supervision against a dangerous perpetrator can be imposed as alternative to preventive
detention or as part of probation, pardoning release or after completed imprisonment sentence (par. 23).
With preventive supervision, the court can instruct the convict to fulfill one or more obligations such as:
regular reporting to competent authorities, reporting change of place of residence, work place or status in
proper way and within certain time-limits, prohibition to leave place of abode or territory without approval,
restrain order or prohibition of contact with victim, his/her relatives or certain other persons, prohibition
of visiting certain area, place or institution, prohibition of residing in certain place, prohibition of perform-
ing certain jobs which could lead to the commission of criminal offences of similar nature, participation
in training programmes, professional, cultural, educational or similar activities, participation in different
treatments and regular subjection to analyses, carrying electronic devices for continual electronic monitor-
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ing and the like (par. 24). Such supervision can be of indefinite duration or life-long. As we can see, preven-
tive supervision fits into the so-called alternative measures applied after condemnation (“back door” sys-
tem), as the treatment in community is the basis of risk management. Bearing in mind that these measures
are more humane than detention, we must point out the possible uncertainly long limitation of freedom
and rights of the convict and that the intensifying of punishment inevitably leads to a greater social isolation
of individuals. For these reasons, par. 41 points out that the level of security measures should be adjusted to
the necessary minimum and secure their re-examination after the lapse of certain period. The execution of
preventive supervision is entrusted to the national probation departments, whose work is monitored by the
European Committee for criminality issues.

The data in the reports regarding the needs, capacity and possibilities of dangerous perpetrator are the
basis for application of proper mental or medical treatment (and if necessary, placing the same in prison
hospital) or the programme of social hospitalization - par. 42-44. The treatments should maintain health
and self-respect of dangerous perpetrators, to the extent in which it is allowed by the duration of sanction
and to enable the development of feeling of responsibility and encourage him to change attitudes and de-
velop social skills in order to include better in the society and respect the laws in the future (par. 45). To that
end, such person can be included in proper work or educational activities (in keeping with par. 46), and
special attention of prison management should be directed toward specific needs of older perpetrators and
needs for education of younger people (par. 47).

As we can see, the Recommendation (2014) 3 favours introduction of different security measures which
mean “punishment after punishment” of dangerous perpetrators, which already became a usual phenome-
non in England and Wales, Scotland, in Scandinavian countries, France, Belgium and Germany. But, such
practice sometimes comes to collision to judicature of the European court.

ATTITUDES OF EUROPEAN COURT
ON PREVENTIVE DETENTION

In judicature of the European court is not moot that preventive detention of dangerous offenders can
be considered legitimate under terms of Article 5 of the European Convention, if it is imposed by court de-
cision on any ground stipulated in section 1-a-f, providing that accumulation of several reasons is possible
in the same case. When talking about the detention of a dangerous perpetrator who could repeat the crime,
court practice gives only the framework criteria for evaluation when it will not be in keeping with the Eu-
ropean Convention on human rights and basic freedoms (hereinafter European Convention). In individual
judgments, the existence of causal relationship between the conviction of a perpetrator for criminal offence
(as documented by his dangerous condition) and his preventive detention is evaluated differently. In case
X versus the United Kingdom, the European court determined that forced hospitalization in a mental in-
stitution of the person who was released on probation (meaning “after conviction”), is not in contradiction
with Art. 5-1-a and 5-1-e of the Convention, although the deprivation of freedom did not occur because of
the violation of probation release and condemnation for new criminal offence committed, but according
to the decision of competent administrative authorities and evaluation of a psychiatrist that that paranoid
person, due to the progression of the disease, became dangerous to the environment. That way, the court
determined that the deprivation of the freedom of a dangerous individual which “follows or depends on” or
comes “on the basis” of condemnation can be legitimate, although it needs not follow directly after it. But in
the case Guzzardi versus Italy, the European court pointed out that the condemnation represented “token
that the person was pronounced guilty” and it cannot be connected with Art. 5-1-a of the Convention - the
deprivation of the freedom of a person which is undertaken without condemnation, only for the purpose
of the prevention of his future criminal behaviour.

In the case Van Droogenbroeck versus Belgium, the European court took the stand that there was
no violation of Art. 5-1 of the Convention, but adjudged compensation of non-pecuniary damages to the
petitioner, because of violation of Art. 5-4. Van Droogenbroeck was convicted of repeated property-related
crime. Since 1972, when he was, by the decision of the minister responsible for legislature, assigned for the
first time on completion of the sentence, to the programme of semi-detention for a more successful rein-
tegration (from which he fled) until 1978, Van Droogenbroeck was arrested several times on charges and
convictions for criminal offences committed, whereupon against him preventive detention was extended.
Each time he was assigned to the prison bloc meant for repeat offenders, and in the case of probation release
he refused to observe obligations which were imposed upon him, so that he was jailed again. By examining
Belgian regulations, which allow executive authorities to apply preventive detention of shorter or moderate
duration, on the basis of forecast on dangerous repeat offenders, the European court warned of the possi-
bility of wrong assessment, but nevertheless stated that Belgian authorities showed much patience and trust
toward the ex-convict and gave him several opportunities to improve his behaviour, which he abused. As

-213 -



Natasa Mrvic-Petrovic

regards the connection between condemnation and imprisonment, the European court was satisfied that
“condemnation” of criminal offence committed can entail not only punishment but some other measures
too, and that condemnation and preventive detention should make “an integral whole”.

According to this, the attitude that “condemnation” under terms of Art. 5-1 of the European Conven-
tion, does not mean only punishment pronounced for committing a criminal offfence, but it can also imply
the method of executing part of prison punishment, security measure of obligatory treatment or some
other measure of the deprivation of freedom which follows after completed prison sentence. But such de-
tention must be causally connected with earlier condemnation of a dangerous person and be founded on a
court decision. Such interpretations are completely explained in the judgments related to the case M. versus
Germany and Haidn vs. Germany in which Germany was pronounced responsible for the violation of Art.
5 and 7 of the European Convention. After the judgment in the case M vs. Germany, followed the “ava-
lanche” of similar cases in which only the violation of Art. 7 of the European Convention was mostly stated.

At the time when M. (a habitual offender) was convicted of a committed criminal offence, preventive
detention could last up to 10 years after completed punishment. On the basis of the court decision, as he
had already spent 5 years serving sentence of imprisonment, M. was preventively detained for 7 more years,
when he was to be released. Due to the changes in German penal code, the preventive detention extended
to the period longer than 10 years, so in 2001 the court rejected appeal by M. to be released. By checking
legitimacy of the deprivation of freedom in this court, the European court determined that preventive de-
tention could be summarized as “condemnation”. By analyzing German system of criminal sanctions, in
which preventive detention is regulated as a security measure, the court determined that such preventive
detention has the character of a specific deprivation of freedom for preventive reasons. The preventive
component of the decision of criminal court must be connected with condemnation, even if it reduces to
statement of possible future danger of convicted persons. However, the danger cannot be connected with
general possibility that a convict can commit a criminal offence in the future, but must be concretized in
terms of the type of criminal offence, the commission which is likely to be expected and sometimes, a circle
of potential victims. Besides, it was questionable that mental disorder of M. had been stated, but not to the
extent of pathological, so that the question of his accountability or reduced degree of guilt when he was
convicted of criminal offence committed, was not asked. Nevertheless, the circumstances under which he
committed the attempt of murder and banditry, as well as later criminal offences, indicated his inclination
to spontaneous violence which seriously impairs physical integrity of victims, and thus his danger to socie-
ty, which was accepted by the European court too.

But in the case of M. vs. Germany, the direct causal-consequential relationship between previous con-
demnation and preventive detention was broken by the completion of imprisonment of 7 years, so that fur-
ther detention of M. meant arbitrary continuation of the deprivation of freedom, which cannot be connect-
ed with Art. 5 of the European Convention. The fact that preventive detention was extended by retroactive
application of the law, which was not valid at the time of condemnation of M for criminal offence commit-
ted, was the reason that the European court established the violation of Art. 7 of the European Convention.

SOLUTIONS IN THE LEGISLATURE
OF THE REPUBLIC OF SERBIA

In the Republic of Serbia, ZPM was passed in 2013, which introduced the control of behaviour of the
released convicted persons, who committed a criminal offence against sexual liberty against minors. Al-
though ZPM does not speak of a dangerous perpetrator, from nature of measures which would be applied
towards convicts for criminal offences against sexual liberty after the completion of imprisonment, it is
obvious that this is a preventive supervision of a dangerous convict. Article 7 sect. 1 of ZPM foresees the
following measures: reporting to the police and administration for the execution of criminal sanctions,
prohibition of visiting places where minors gather (kindergartens, schools, etc.), obligation to attend profes-
sional counselling and other institutions, obligatory reporting change of residence, place of abode or work
place and obligatory reporting travelling abroad. Such limitation of rights and freedom of convicts can last
up to 20 years after the completion of imprisonment, providing that the need for further application of the
measure can be re-examined after 2 years at the request of the convict, and in each case the court is obligat-
ed to do such ex-officio after 4 years. It remains unsaid whether each convict is automatically affected by
all 5 limitations or not and with what circumstances the court will be guided in deciding on termination or
extension of further supervision. It is unusual that the type of criminal offence committed (against sexual
freedom) and the age of the victim automatically indicate that we are dealing with a dangerous perpetra-
tor, although those offences mutually considerably differ both according to the characteristics or by social
danger (which is expressed by prescribed punishment span). The law does not foresee a possibility that the
forecast of danger of a convict can be established on the basis of medical or mental expertise of personality
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of perpetrator and does not consider necessary social anamnesis of conditions he lives in. So the law, not
the court, gives “legal diagnosis” of the dangerous condition of a perpetrator. For this reason, the solutions
in ZPM decline from par. 13 and 14 of the Recommendation (2014) 3, according to which the risk of future
criminal behavior of a dangerous perpetrator must be established by the decision of the court, providing
that it is possible that separate expert report could form the basis for such court decision. Putting all crim-
inal offences against sexual freedom into the same basket is contrary to Art. 1 a of the Recommendations,
which determines who is considered to be a dangerous perpetrator.

The persons convicted of criminal offences (even against sexual freedom), should not be treated as
“enemies” of society. In order to give a chance for reintegration into society of such convicts, it is necessary
to fulfill preventive supervision with correctional measures. The success of the application of those meas-
ures depends on the readiness of the convict to cooperate by active participation in proper programmes.
Because of this, the Recommendations indicate the need that a dangerous convict be motivated to partic-
ipate in a programme. In ZPM, this is not mentioned even in declarative way - obviously because the ob-
ligations and prohibitions in Art. 7 sec. 1 are construed as new punishment after punishment. Admittedly,
the measures stipulated in Art. 7 sect. 1 par. 1-5 basically correspond to those which are prescribed in the
Recommendations. But legal nature of those measures is not clear - they cannot be classified as criminal
sanctions, or legal consequences of condemnation, but represent measures sui generis, which re-sanction
the perpetrator for criminal offence committed. As ZPM does not define any criteria or procedure of the
evaluation of the danger of a convict, the measures stipulated by the law cannot be considered even as the
so-called risk-based sentence, which are founded on the evaluation of the risk to society (such as for exam-
ple, security measures). Hence, they represent anomaly of criminal and legal system which is contrary to
constitutional guarantees of citizens' rights and freedoms.

ZPM could remain an example of a hurried acceptance of an unusual and ineffective legal solution
which unjustly favours the request of the public that the law on the execution of un-custodial sanctions and
measures (hereinafter: ZIVS), does not regulate the execution of measures of Art. 7 of ZPM. The probation
department is competent for their execution. The provisions of chapter VII ZIVS (Art. 58-61) indicate the
urgency of the procedure: within 3 days the perpetrator of a criminal offence against sexual freedom must
be reported to the competent custodian, who within 3 days should start the preparations for the execu-
tion of measures and establish the cooperation with the police, counselling institution and other subjects
involved in the execution of the measure, and in subsequent-time limit of 8 days to make the operational
programme with which the convict should be acquainted. The operational programme will be obviously
made on the basis of those reports which were acquired during the detention of the person in a correctional
institution. ZIVS does not develop details regarding the manner of the execution of certain obligations,
which were necessarily just because ZPM did not foresee them either. For example, where and how long a
person convicted of a criminal offence of illicit sexual act will execute the obligation of visiting professional
counselling and other institutions, what those institutions are and how long the therapy will last - for 2,
4 or 20 years. Unusual legal void in ZIVS seems to be the result of the need to regulate, at any price, even
provisionally, a method of the execution of measures of Art. 7 sect. 1 of ZPM. As in ZPM or ZIVS there is
no mention of the criteria the court will be guided with during extending the measures which will motivate
the convict to participate actively in the programme, when ZPM has a completely passive role in their exe-
cution. Because of this, in addition to the basic idea which follows a foreign model, everything else can be
evaluated as error in legislature, which should be improved as soon as possible, not only for the protection
of human rights of convicts, but in the interest of the efficient protection of the society from crime.

CONCLUSION

As we can see, the Recommendation of the Council of Europe (2014) 3 in connection with dangerous
perpetrators tries to establish sensitive balance between the need for the protection of society from crim-
inality and basic human rights of dangerous convicts. It is not an easy task and for this reason, measures
of additional detention or supervision of dangerous perpetrators should not be imposed without clear evi-
dence that such measures are necessary for the protection of society. In conditions of not firmly established
rule of the law in certain countries, such as Serbia, the introduction of such measures bring bigger damage
to constitutionally guaranteed rights of citizens than benefit to the protection of society and potential crime
victims. But at the same time, it surely prevents social reintegration of perpetrators. Even if we had ideal
legislature, limited economical resources and insufficient capacities of the probation department would
make moot the possibility of effective execution of supervision measures and correction of behaviour of
dangerous convicts. For this reason de lege ferenda should re-examined the need for the existence of ZPM
or at least to change its provisions, so that they are in keeping with the most important international stand-
ards for the protection of human rights of convicts.
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Abstract: With the entry into force of the new Law on Execution of Criminal Sanctions, which was
adopted by the National Assembly on May 23, 2014, the Republic of Serbia joined countries which have
for many years had judges for execution of criminal sanctions as part of their penitentiary systems. In this
way, our positive criminal legislation is harmonized with the relevant standards in this field established in
anumber of international documents adopted under the auspice of the United Nations and the Council of
Europe.

The aim of introducing the judge for execution of criminal sanctions as a new institute in our legisla-
tion is to establish effective judicial protection and supervision of the observance of the rights of persons
deprived of their liberty, and ensuring their equal rights and equality under the law. The paper analyzes in
detail the role, authority, organization and procedural framework for the functioning of judges for criminal
sanctions and suggests a number of advantages of this solution in relation to judicial protection of the rights
of convicted persons, under the provisions of the 2005 Law on Enforcement of Criminal Sanctions. Person-
al integrity, professional reputation, affinity for working in this area, good knowledge of penitentiary issues,
and the willingness to continuously improve these skills are the qualities that an enforcement judge must
possess. The author points out that only a competent, objective, independent and timely judicial protection
provides the rights of persons deprived of their liberty. Efforts have been made to ensure that the normative
plan complies with the highest international standards in daily practice, yet there is a need to remove the
still present substantial ditference between the prescribed and actual.

Keywords: criminal executive legislation; penalty system; judicial protection of the rights of persons
deprived of their liberty; judge for execution of criminal sanctions; the Republic of Serbia.

INTRODUCTORY CONSIDERATIONS

The execution of a sentence of imprisonment is an operation iz vivo, an extremely complex process, of-
ten burdened with numerous problems, some of which are allocated by the destructive impact of violation
of human rights of prisoners. Serbian penalty system is not an exception in this regard. Recognizing the
necessity to immediately solve this situation, our legislators in the Law on Execution of Criminal Sanctions
in 2005 (hereinafter: LECS/05, act)? introduced the possibility of judicial protection of the rights of the
convicted. In particular, the LECS/05 provided that a final decision against them during the execu-
tion of a sentence of imprisonment or a violation of a limited statutory right, convicted persons have
the right to judicial protection®, which is realized in an administrative dispute. The claim for judicial
review shall be filed within three days from receipt of the decision, and the competent court shall
decide about it, within 30 days of receipt of the complaint. The lawsuit delays the execution of the
decision, except in cases specified by law when the appeal does not suspend execution of the decision
(Art. 165-166).

The possibility of instituting administrative action means that the execution of this sentence is no longer
the exclusive jurisdiction of the Administration for Enforcement of Penal Sanctions (Administration). It is
a solution based on the view that the protection of the rights guaranteed by the position of the prisoners
should not end at the institute or the Administration, but that can be realized on the court.* However, it
soon became clear that the administrative and judicial protection is not a form of effective judicial protec-
tion, considering that it was usually limited to the control of the legality of administrative acts issued during

1 vladimir.vekovic@pr.ac.rs

2 “Sluzbeni glasnik RS’, no. 85/05, 72/09 and 31/11.

3 See: Article 8 of the Universal Declaration of Human Rights; Article 2 paragraph 3 of the International Covenant on Civil and
Political Rights; rule 36.3) of Standard Minimum Rules for the Treatment of Prisoners; principle 33. par 1 and 4 of the Body of Prin-
ciples for the Protection of All Persons under Any Form of Detention or Imprisonment; Article 13 of the European Convention for
the Protection of Human Rights and Fundamental Freedoms; Article 36 paragraph 2 of the Constitution of the Republic of Serbia
(“Sluzbeni glasnik RS”, no. 83/06 and 98/06.).

4 V. V. Vekovig, Sistem izvréenja krivi¢nih sankcija, Beograd, 2013, p. 118.



Vladimir V. Vekovic

the imprisonment. In addition to that, the convicted have rarely used the right to judicial protection. The
number of charges, keeping in mind the size of the prison population was almost symbolic: for example, in
2009, 23 lawsuits were filed for court protection against final decisions of the director of Administration and
all were rejected, and in 2013 there were 49, out of which 39 complaints were denied or dismissed, six were
resolved, and in four cases the procedure has not been completed by the end of the year.

The said shortcomings were one of the main reasons that the National Assembly of the Republic
of Serbia adopted a new Law on Enforcement of Criminal Sanctions (LECS/14) in 2014.° The law has
introduced a new institute — the judge for enforcement of criminal sanctions (or the judge for execution), to
ensure strict administrative supervision over the execution of criminal sanctions passed to judicial control
of execution of criminal sanctions, considering that the role of the court must not end with the imposition
of sanctions, but should also include monitoring of their execution. The establishment of judges for execu-
tion of criminal sanctions provides more effective judicial protection of the rights of persons deprived of
their liberty, as well as monitoring the judicial authorities in the enforcement of criminal sanctions. This
solution is in accordance with the practice that exists in a number of European countries. In fact, the judges
for execution were introduced in Italy, France, Germany, Spain, Portugal and several other countries, in
order to reduce recidivism rates and relieve the capacity of penalty institutions. They all have had a positive
experience with this new kind of judicial protection of the rights of persons deprived of their liberty. It
should be noted that the Council of Europe, which has done an analysis of the draft text of LECS/14, praised
the regulation of this institute. All of the abovementioned gives grounds to conclude that the consistent
application of new legal solutions in the field of judicial protection of the rights of persons deprived of their
liberty and control the execution of criminal sanctions can achieve much better results than has been the
case so far.

JUDGE FOR ENFORCEMENT
OF CRIMINAL SANCTIONS

The LECS/14 devotes considerable attention to the judge for enforcement. This new institute has been
thoroughly regulated by the provisions of Art. 33-42, which will be addressed below.

1. The term of the judge for enforcement of criminal sanctions — The judge for enforcement of criminal
sanctions in any higher court by the court president from among the judges of that court. In cases where
the charge is treated by a single judge, the judge for enforcement may be assisted by a special expert service
from the employees of the court. In accordance with the Court Rules,” the enforcement judge shall keep
separate records of cases handled.

2. Subject matter jurisdiction — The judge for enforcement: a) protects the rights of detainees, prison
inmates, the persons to whom the security measure of compulsory psychiatric treatment and confinement
in medical institutions, compulsory treatment of drug addicts or alcoholics when compulsory treatment
is conducted in the institute, b) supervises the legality in the enforcement of criminal sanctions, and c)
ensures equality of these persons before the law.

In addition, the enforcement judge also decides on:

— protection of the rights of complaints by inmates and the request for judicial protection of convicts,
persons subject to a measure of compulsory psychiatric treatment and confinement in a medical
institution, compulsory treatment of drug addicts or alcoholics when compulsory treatment is con-
ducted in the institute;

— protect the rights of convicts deciding on appeals against decisions of warden or the director of Ad-
ministration, in cases stipulated by law;

— other cases provided by law.

Based on the above it can be concluded that the jurisdiction of the judge for enforcement is relatively
limited, which is not surprising if we consider that it is a completely new institute in our criminal law en-
forcement. On the other hand, it should be noted that, in relation to the LECS/05, the circle of people that
enjoy legal protection has been significantly expanded. In fact, LECS/14 establishes an effective judicial
protection of the rights of two extremely vulnerable categories of persons, frequently exposed to the risk
of ill-treatment, even torture. They include detainees and persons subject to some of the abovementioned
measures of medical security when conducted in the institute.

5 42009 Annual Report on Prison Administration Operations, Ministry of Justice of the Republic of Serbia, Belgrade, 2010, p. 45;
2013 Annual Report on Prison Administration Work, Ministry of Justice of the Republic of Serbia, Belgrade, May 2014, p. 45.

6 “Suzbeni glasnik RS’ no. 55/2014.

7 “Sluzbeni glasnik RS, no. 110/09, 70/11, 19/12 and 89/13.

- 220 -



JUDGE FOR EXECUTION OF CRIMINAL SANCTIONS IN SERBIAN PENALTY SISTEM

3. Territorial jurisdiction — To protect the rights of the convicted person during imprisonment is au-
thorized by a higher tribunal according to the headquarters of the institution where is serving a prison
sentence, while protecting the rights of detainees during the detention measures by higher courts where the
headquarters of the institution where the measure is executed.

In case of changing the place of execution of imprisonment or detention measures, for further treat-
ment of the prisoner or detainee, a higher court is in charge of deciding on the institution where the con-
vict/detainee is to be moved. The judge for execution of the institution from which the convict/detainee
is transferred, immediately submits documents to the judge for execution in the seat of the institution to
which he is moved.

4. The procedure before the judge for execution - In the procedure before the judge for execution in
accordance with applicable provisions of the Code of Criminal Procedure,® if LECS/14 or any other law
provides otherwise.

The proceedings before the judge for execution are initiated at the request of a prisoner or detainee and
in the second instance on appeal.

If a detainee finds that during the execution of detention measures in the institution some of his rights
have been violated, he has the right to submit a complaint to the judge for execution either orally, on the
record, or in writing.

A prisoner has the right to apply for judicial review of the decision of the director of Administration
within three days from receipt of the decision, if the decision implies that it has illegally restricted or violated
any of his rights provided in Art. 76-125 LECS/14 (for example: the right to humane treatment, visit, the
right to health care, religious rights, etc.). Before submitting a request for judicial protection the convicted
need to address to the authorities for the protection of his rights, as prescribed in Art. 126 (complaint to the
warden, and if he does not receive an answer to it or is not satistied with the decision — appeal to the direc-
tor of Administration) and 127 (complaint to the director of Administration). Exceptionally, the convicted
person may file a request for judicial protection directly to the judge for execution when his right to life or
physical integrity is seriously threatened.

A complaint to the judge for execution shall be filed within three months from the date of the violation
of rights, and exceptionally within six months if there is objective inability.

LECS/14 provides that the enforcement judge may hold a hearing at which the participants in the pro-
cess may present a spoken opinion on the facts and evidence relevant to a judicial decision. However, if the
allegations of the complaint or request for judicial protection and other evidence assessment imply that the
right to life, physical integrity and health of detainees/convicts are threatened, the judge will hold a hearing.

Hearing shall be held the proxy, if the detained or convicted person has one. In case where the sum-
moned proxy does not respond to the court, hearing will be held in his absence. The hearing may be held
both in court and in the premises of the institution.

During the process of enforcement judge may examine as witnesses persons employed in the insti-
tution, other convicted persons, obtain or inspect the documentation of a bureau and other government
agencies, visit the premises of the institution or establish the facts otherwise.

5. Decisions of the judges for execution — The judge for execution makes decisions in the form of solu-
tions. He may:

— dismiss the complaint of detainees, a request for judicial review or appeal of convicts, if untimely,
messy or unauthorized;

— reject a complaint or a request for judicial protection if it proves to be unfounded;

—adopt a complaint or a request for judicial protection when it proves reasonably founded, and order
that the established irregularities be eliminated within a specified period and that the persons in
charge inform him about the measures taken to this end. In cases when the elimination of violations
is not possible, the judge will determine the illegality and prohibit its further repetition.

6. The process of appeals against decisions of the prison governor and the director of administration -
Convicts may appeal against the judge for execution or against the decision to the prison governor or the
director of administration within three days from receipt of the decision in the cases provided by LECS/14.
They can directly file a complaint against a judge for the execution of the decision of the governor of the
prison disciplinary punishment (Article 174), determining the specific measures for accommodation un-
der enhanced surveillance (Article 151) and isolation measures (Article 152), as well as an appeal against
the decision of the director of Administration on subsequent deployment of the convicted in another in-
stitution (Article 52), move the convicted (Article 130) and termination of the execution of a sentence of
imprisonment (Article 132).

8 “Sluzbeni glasnik RS”, no. 72/11, 101/11, 121/12, 32/13, 45/13 and 55/14.
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In order to ensure that the process is undisturbed, the appeal must contain the information about the
decision appealed against, the reason why it is submitted and the signature of the person filing the com-
plaint. The appeal shall be filed through the office of the first instance authority. The applicant can appeal to
propose the establishment of new facts and obtaining new evidence if they were not known at the time of
the adoption of the contested decision. A timely filed appeal does not stay the effect of the decision.

When deciding on an appeal against the prison governor or the director of Administration, the judge
for the execution will:

— reject the appeal as unfounded and confirm the first instance decision;

— uphold the appeal, abolish the impugned decision and refer the case to the first instance authority for
retrial or appeal to adopt and modify the first instance decision.

7) The process of appeals against decisions of the judges for execution — Against the decision of the
judges for execution of the complaints of detainees and the application for judicial review may be filed with.
The appeal shall be submitted to the judge panel of the same court over the enforcement judge who made
the first decision within three days of its receipt.

Extraordinary chamber shall decide the appeal within eight days of receipt of the appeal.

8) Notification on the rights of convicts — The judge for the execution of sanctions are to make tours of
the territory of their territorial jurisdiction, talk to the inmates and inform them on how to exercise their
rights at least once every four months during the year.’

Generally speaking, the convicted are not sufficiently informed about their rights and possibilities of
their realization and protection. In recent years there have been significant qualitative improvements in this
area: law libraries were established in institutions, so that the copies of the Constitution of the Republic of
Serbia are available to the prisoners, the laws in force in the field of substantive, procedural and enforcement
law, appropriate bylaws, relevant international documents relating to the enforcement of criminal sanctions
and the protection of fundamental human rights and freedoms, as well as numerous manuals in this area.’’
However, the legislator held that these periodic visits to prisons and interviews with the convicted may
contribute to better information about their rights and ways of achieving them.

CONCLUSION

Upon entry into force LECS/14 the Republic of Serbia joined the countries which have for many years
had judges for execution of criminal sanctions as part of their penitentiary systems. The systems of judicial
supervision over the execution of criminal sanctions exist in a number of European countries and they are
adapted to the needs of their criminal justice systems. All continental systems of judicial supervision over
the execution of criminal sanctions share a joint responsibility for deciding on the protection of the rights
of persons deprived of their liberty. An effective judicial protection of their rights, which complies with
relevant international standards both on the normative plan and in daily practice ensures elimination of
substantial difference between the prescribed and the actual situation. Objective, independent and timely
judicial review aims to: a) provide direct protection of prisoners, but also other inmates, b) achieve signifi-
cant preventive function and c) reduce the huge gap in terms of power that, on the one hand, has a staff of
penalty institutions and, on the other hand, persons who are placed in them.

Keeping in mind that a judicial supervision system directs the execution of criminal sanctions towards
proper functioning and subsumes its entire operation under the principle of the rule of law, high criteria
must be set for appointing the enforcement judges pertaining to the following: personal integrity, profes-
sional reputation, affinity for work in this area, rich experience and good knowledge of the penitentiary
issues are the qualities that an enforcement judge must have. Considering that these are specialized judges,
they must show willingness to continuously improve their skills through training organized by the Judicial
Academy, OSCE Mission in Serbia, and other competent bodies. It is necessary that new legislation in this
area really works in practice as it is a prerequisite for providing effective judicial protection of the rights of
persons deprived of their liberty and control over the execution of criminal sanctions.

9 Paragraph 54, 2" General Report on the CPT’s activities [CPT/Inf (92) 3].

10 V. V. Vekovi¢, Izvrienje kazne zatvora u Republici Srbiji — skromni dometi i nuznost sustinskih reformi, Vladavina prava i pravna
drzava u regionu (Proceeds from the International Academic Conference held in Pale on 26 October, 2013), Isto¢no Sarajevo, 2014,
pp- 701-702; V. V. Vekovi¢, Sistem izvrsenja krivicnih sankcija, op. cit., pp. 100-101.
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Abstract: The analysis of the events preceding the Congress of Paris, during the very Congress and
those taking place after it, unambiguously point to its place among the most important events of the 19th
century. Those events not only crucially defined the so called prolonged 19th century, but they also paved
the way for the development, the rise and falls of the future intrenational relations and international law.
The theoretical and historical views according to which the Congress of Paris is not labelled a Congress but
merely an important Conference, is undermined by the very content of the Protocols of the Congress. The
very participating countries regarded this convention as a congress. The topics discussed at the congress
and its results also testify to that. The issues discussed at the Congress, the decisions that were passed as well
as the very content of the Peace Treaty, testify to it that the Congress had by far exceeded the main reasons
for which it had been convened. What the Congress achieved was not only to pass a peace treaty and put a
formal end to the Crimean War. The Congress posed and then regulated a number of questions such as safe
and free navigation on the Danube, the status of the principlities having access to the Danube, the freedom
of trade and the navigation of the Black Sea. Many questions having no relation to the war were also posed
and discussed; such questions included the state of the press in Belgium, the intervention of the great pow-
ers in the states of crisis, the Greek Question, the Montenegrin Question, the question of intervention in the
papal countries and the Napolitan kingdom, and the like. The questions which even some of the great pow-
ers had considered internal, were internationalized and the achieved solutions were then given internation-
al guarantees. Consequently, the Peace Treaty drawn up at the Congress also dealt with questions that were
not directly related to the Crimean War, but very very important for the international relations in Europe.

The way the Congress proceeded, the decisions passed at it and the Peace Treaty itself were of great
importance for the Principality of Serbia, too. At the Congress, Serbia emerged as a subject of international
law; an entity whose status was guaranteed by all the contries that had signed the Peace Treaty, rather than
an entity owing dual allegiance to the suzerain and the protector state.

Keywords: Crimen War, Congress of Paris, Paris Treaty, Protocols of the Congress of Paris, Guaranty
powers.

I

The views of history researchers tend not to differ too much when it comes to momentous historic
events, which, naturally, possess the traits of the historical context in which they happened. In that sense,
such events tend to be the object of little disagreement among researchers. There are, however, those events
that, though unarguably of great significance, seem to have become overshadowed by the subsequent ones,
those that in many respects constitue the logical consequence of the former. The Crimean War and the
Congress of Paris, two of the watershed events of the 19th century, seem indeed to be rather unjustly over-
shadowed by both the preceding and the subsequent events.

The so-called prolonged 19th century, which, judging by the unity of the relevant historical processes,
can be said to have started with the French Revolution and to have ended with the First World War, brought
along a number of civilizational legacies, topped by industrialization and the concept of nation. Those leg-
acies were then to determine the course of the ‘shortened’ 20th century. The 19th century fundamentally
changed the pace and rhythm of people’s lives in all aspects. The first two decades of the the 20th century
saw the nations and countries draw towards one another much faster than it had ever happened before.!
The curve of the historical graph of the 19th century shows both the necessity of war on the one hand and
the urge for stability on the other, exemplifying thereby the clash between the revolutionary character of
historical changes and the stative one of the great-power states. The principle of the inevitability of change,
confronted with the static nature of countries and religions, was bound to claim supremacy sooner or later.

1 S.Zvajg, Izabrana dela 4, Beograd 1983, 139.
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This principle, which made the very change legal, was badly received by various religious fractions, as well
as by states, that tried to defend their right, that they considered to be entitled to, to remain static, or at least
stable.” The power of change however, was so overwhelming that even the great empires had to bend under
its weight, only to eventually succumb to it completely. The inevitability of the change within states was the
result not only of the revolutonary heritage of industrialization and nation, but a consequence of an entire
system of new developments and achievements in all the spheres of social life. The already established
principles of the philosophy of materialism and the theory of social contract singalled a changed attitude to
social and political thinking, and consequently toward the state and the legal system.’

The static nature of the state was manifest in all the great European powers. The states that had for
some time been a fertile ground for revolutionary ideas (Great Britain, France) were quicker to absorb
the various clashes within their societies when compared to the empires in which revolutionary ides were
systematically supressed or where revolutions proper were crushed in blood right at their outbreak. Both
their partner and their foe was the Ottoman Empire, which was incapacitated itself by the weight of the
vastness of its own territory, and which was kept alive only by the disagreement among the great powers in
the struggle for its heritage. The war however, as the only possible precursor of stability, and as something
that was both encouraged and shunned, showed that conflicting social processes could be overcome if that
was in common interest, which in turn led to formerly unimaginable alliences. As Clausewitz himself said,
although feeling and loyalty are the things that are obviously mobilized for the purposes of war, the war is

rimarily a rational action.* Absolute wars, or those that come close to being characterized like this, are
doubtlessly characterized by irrationality and abstraction. The grander and stronger the causes of a war are,
the more they permeate the whole being of a particular nation, and the greater the tension that precedes the
war, the more a war will approach its abstract characterization, the more a country will tend to completely
destroy its enemy, the more the war aims and the political purposes will stand alligned, and the more a war
will have a military character rather than merely a political one. Conversely, the weaker the roots of war and
the tension, the more the purely miltary power will be alligned with politics, the more the natural course of
a war will be disturbed, the more the political purpose will be different from the aims of the ideal war, and
the more a war will seem to be gaining political character.®

It was in the nature of the Crimean War to be characterized by both of the given extremes. At its outset,
it seemed merely to be a minor confrontation, that would, without escalating, be resolved politically. But
then it was intensified so much by the number of countries involved in it and the deployed military forces
that its sheer scale approached the other extreme, only for the war to then be ended politically when it
started to seem that it would have the gamut of unforseeable consequences. The political end of the war the
Congress of Paris.

The Congress of Paris is doubtlessly one of the watershed events in the process of resolution of the East-
ern Question. In the view of some authors, the great peace treaties represent the baptismal font used to per-
form the ritual of entering the great powers into the birth records.® According to Ekmecic, four such ‘baptis-
mal fonts’ were critical for the history of the Eastern Question: The Peace of Utrecht of 1714, The Congress
of Vienna of 1815, The Congress of Berlin of 1878 and the Peace Treaty of Versailles of 1919. The fact that
this list does not include the Peace Treaty of Paris can be ascribed to the fact that this assembly has never
been branded ‘congress’ by the history of diplomacy; although some attempts have been made in that direc-
tion. Diplomatic congresses represent the summits of a now gone era, at which an individual state’s status,
which was previously proven in war, and always in a decisive battle at that, was conclusively acknowledged.”
This definition implies that in such summits states could both assume and lose the status of a great power.
It also implies that at congresses new rules in the relations among the great powers and their satellites could
be established and the old ones get confirmed, that important historical processes are opened or the stage is
simply set for their opening in the future, and that new great powers and alliences could be heralded. When
all the distinctive attributes a congress should have are taken into account, a conclusion can be drawn that
the Congress of Paris, or the Paris Conference, as the event was also called by the mentioned authors, has
unjustifiably faded into the background. In that sense, Ekmecic adds that the alliences of the great powers
engaged in a power struggle to safeguard their military, strategic and commercial interests in the Ottoman
domains were being created, and then dissolved, and then recreated throughout the second half of the 18"
century. Because of war defeats or its internal revolutions, Russia was dropped out of this circle three times
- in the Peace Treaty of Paris 1856, after the defeat in the war with Japan in 1905, and in the Peace Treaty of
Versailles of 1919.% In addition, the Congress of Paris dissolved the notion of the sovereignty of individual
states and inaugurated the system of collective security. In addition, it heralded the rise of the new super

2 G. E Hegel, Filozofija povjesti, Zagreb 1951, 64.
3 G. E Hegel, Istorija filozofije, Beograd 1949, 114.
4 M. Kaldor, Novi i stari ratovi, Beograd 2005, 42.
5 Klauzevic, O ratu, Beograd 1951, 54.

6 V. Popovi, Istocno pitanje, Beograd 1996, 9.

7 Ibid., 9.

8 Ibid., 9.
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powers, the dissolution of old alliences and order, and the establishemnt of a new division of power. In the
end, the Congress of Paris was the staring point of the processes epitomized by the Germanic expansion.
Such a view is advocated by a number of authors, especially the Russian ones.’

In addition to being an attempt to resolve the Eastern Question, the Congress of Paris was of critical im-
portance for the Serbian Question as well. This issue managed to emerge out of the confines of the bilateral,
and sometimes trilateral relations between/among the great powers. Serbia became and object of negotia-
tions, and a part of the Peace Treaty signed by all the relevant European powers of that time. Its position was
not guaranteed any more by the protector state and the suzerain, but by all the relevant European powers. It
was due to this treaty that Serbia ceased to be merely an object but became a partner in some issues.

II

The crisis that culminated in the Crimean War meant a number of open questions for Serbia and a lot
of imposed problems. Both the sides involved in the war and the other great powers interested in Serbia,
expected Serbia and demanded from it to behave in keeping with the interests and the current state of those
powers. Those demands were often conflicting and could geopardize Serbia’s status should it have opted for
one side at the expense of the other.

Legal theory has it that the obligations of a vassal state towards the one that controlled it are not prede-
termined in an a priori way as generally acknowledged regulations. Instead, the nature of the relationship
between the two and the precise rights and duties of one with respect to the other were established by
the contracts they mutually signed or the unilateral acts of the controlling states.'® All such acts, however,
provided Serbia no set guidelines as to how it should behave in the given situation.

The very status of Serbia was unclear. Although the Sultan called Serbia his province in his acts, thus
wanting to reconfirm its being inseparable from the empire, the very content of those acts showed that Ser-
bia for the Sultan himself was a tributary principality with considerable internal independence. Although
the actual events testified to the contrary, Serbia itself tried, officially at least, to behave according to the
provisions of those acts.

Apart from the suzerain however, Serbia also had its protector. Ever since the Peace Treaty of Bucharest,
all the acts that were passed and that were related to Serbia had had to first be approved of by Russia. Russia
was the protector state of the Danube principality and a constant threat for the full sovereignty of Turkey.

When some of the provisions of international public law are put into the context of the 19th century,
it follows that it was impossible for Serbia to be both a vassal state and a protectorate. But the joint Rus-
so-Turkish acts and the unilateral acts that pertained to Serbia and that were passed by the Sultan, as well as
the conduct of Russia in the matters related to Serbia, showed that Russia, in view of its power, had firmly
assumed the position of Serbia’s protector.

At the first sight, it seemed that Serbia could not be in a worse position at the time. It was precisely its
suzerain and its protector that were in war. Austria, a neighbouring power state, the one on which Serbia’s
foreign trade depended as well as a fair share of its entire economy, had proclaimed neutrality. At the same
time, it took actions in direct contrast to the interests of Russia, deploying troops on the border with Serbia,
unmistakably showing its intentions towards the principality. France and Great Britan, that Serbia expected
guaranteees from, openly sided with Turkey and declared war on Russia. In Serbia, however, it was Russia
that enjoyed overwhelming popular support. In such a situation it seemed that Serbia had much more to
lose than gain whichever move it should have decided to take. And the number of possible alternatives was
quite limited. Serbia could either enter the war or stay neutral.

Neutrality seemed to be an untenable and the most complicated option. Both Russia and Turkey had
their reasons to require Serbia’s support in the war, and even its direct participation in it. In addition, Serbia’s
neutrality meant not only that it would be passive during the war but also that its territory could not be used
for the purposes of war. How could Turkey be prevented from transporting war materials and troops across
Serbia? And, how could Austria be prevented from deploying its troops on the Serbian territory under the
pretext of keeping peace and establishing the balance of power in Serbia? And finally, was Serbia capable of
preventing those two powers from anything? The realities of life in Serbia testified to the contrary.

Eventually, Serbia opted for neutrality. Before the war began, the Serbian government of that time
(‘Praviteljstvo)) sent a statement to Istanbul, saying that Serbia would remain neutral in the event of a war
between Russia and Turkey, but that it intended to get armed so as to be able to confront any army that
should cross Serbian border.!' The ensuing events proved that that was a good move.

9 P Miljukow; S. Senbos, L. Ezenman, Istorija Rusije, Beograd 1939, 616.
10 See: M. Novakovié, Osnovi medunarodnog javnog prava, Beograd 1936.
11 J. Risti¢, Spoljasnji odnosaji Srbije novijega vremena I, Beograd 1887, 133.
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The actions of Fonton, a Russian diplomat in Serbia, the public opinion and the views of some of dis-
tinguished Serbs testify to it, however, that no option was excluded'?, but that a well thought-out decision
to steer a middle course between wishes and the actual reality prevailed. What surrounded Serbia and what
people thought in Serbia proved that such a course was a realistic one.

The actions of Ilija Garsanin, while he was one of the most prominent political officials in Serbia, and
especially his contacts in France and his encounters with Napoleon III, provided new ways of safeguarding
the position of Serbia.”® Seguirre, the French consul to Serbia, is known, however, to have pointed out that
should the Russo-Turkish agreements be rescinded because of the war, then the foundations of the public
law in Serbia would crumble down, and that that law could be annulled by the Sultan at any time." The
reality, however, testified to the contrary. The autonomy of Serbia and its future were never questioned by
the European powers. The position of Serbia, which had been achieved by Serbia itself rather than simply
groundlessly granted to it by the great powers, could not that easily be endangered by a possible cessation
of effect of Russian guarantees or a unilateral act of the Sultan. That is what is put forward by The Memoire
on the Eastern Question submitted to the Prussian king Friedrich Wilhelm in the summer of 1854. The
Memoire says: It is not to be expected that the position Serbia has achieved could easily be established
everywhere in the Turkish empire, and especially not in the Turkish European provinces; all the more so as
Serbia has several times already reconfirmed its special status through the power of arms, so that that status
represents, to a degree, national independence®. This was also confirmed by the position of the official
France that opposed any changes to the position Serbia had achieved.'® The Western powers supported
Serbia in its decision to be neutral. It could not count on any significant improvemnt of that position,
yet could be confident that the status it had achieved would be guaranteed internationally. And such a
standpoint assumed by the always calculating great powers was more than enough for Serbia.

As for Austria, there were many things at that time that indicated that it was precisely that country
that Serbia could expect trouble from. The attitude Austria had had towards Serbia for centuries, the way
it had treated Serbia before and after the crisis, clearly signalled something like that. A special means of
Austrias exerting pressure on Serbia was interfereing with its internal affairs, epitomized in the actions of
Teodor Radosavljevic, the Austrian consul.”” The amassing of troops on the border and the role of Austria
in the Crimean War posed an explicit threat to Serbia. There was, however, another side to Austria’s attitude
towards Serbia at the time. When Franz Joseph and Prince Alexander met in Zemun on July 4th 1852,
the Emperor expressed his gratitude to Serbia for the role it played in the events of 1848."® In addition,
Franz Joseph treated Serbia as an independent state. On no occasion in those negotiations did he make any
references to the Serbia’ being dependent on Turkey, nor did he consider his good relations with Serbia in
view of his relations with Turkey. He talked about the good relations of his government and the government
of Serbia, expressing his wish for the good understanding between the neighbours to develop further.” In
his contacts with foreign diplomats the Emperor of Austria made no effort to hide that it suited him at that
time for the state of affairs in the Balkans to remain unchanged. He is supposed to have said to Meyendorf,
a Russian diploomat in Vienna, that ‘the state of affairs in the East is one I find appropriate’® What Austria
needed in the Russo-Turkish clash in order to maintain such a state was precisely the neutrality of Serbia.
That is why the official Vienna demanded from the Serbian government to ‘issue an unambiguous written
statement in which the Serbian government would pledge not to take a part in the Russo-Turkish war in any
conceivable way, and that it would also not use arms against Austria, nor against the suzerain, nor against

the protector state’*!

Russia also found the neutrality of Serbia a favourable move. Naturally, what Russia preferred the most
with regard to the issue was for Serbia to openly back Russia and participate in the war on its side. Russia
had actually been setting a stage for such a development in Serbia by removing Garasanin from power,
by insisting that all the other political opponents of its policy be removed from power as well, by its other
diplomatic effors in Serbia and by preparing the Serbian public for its cause.” It seemed, however, that the
standpoint that Serbia should be neutral at the beginning of the conflict, had prevailed in the meantime. The
Russians indicated that by reassuring Serbia that it had best preserve the position it had achieved. Fonton
stated: “There is no need to be afraid of the Serbian army as long as the people are in peace. Russia’s wish
is for Serbia to remain in peace, and peace is something that both the Prince and the Praviteljstvo should
always make sure they maintain for the sake of their people ... Russia wants to preserve the present state of

12 Ibid., 156-157.

13 Pisma Ilije Garasanina Jovanu Marinovicu, knjiga prva, sredio St. Lovcevic, Beograd 1931, 26.
14 Ibid, 175.

15 L. Ranke, Srbija i Turska u XIX veku, Beograd 1892, 544.

16  Pisma Ilije Garasanina Jovanu Marinovicu, knjiga prva, p. 26.

17 Ibid., 136, 187.

18  Srbske novine 75/1852.

19 Ibid.

20 J. Risti¢, 203.

21 Ibid., 134.

22 Pisma Ilije Garasanina Jovanu Marinovicu, knjiga prva, 121, 128.
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affairs in Serbia, and the new Russian consul to Serbia will be instructed in such a direction, requiring the
Prince and the Praviteljstvo to remain faithful to him”?

It was Turkey that had the strongest reasons to support the neutrality of Serbia. The circumastances in
Serbia indicated that should the Ottoman government start treating Serbia in what was even a remotely
condescending manner, then that could make Serbia take actions that were preciesely the opposite of what
Turkey wanted. Regardless of the elaborate preambles of the Sultans acts legalizing the position of Serbia,
the Ottoman government, in its relation with Serbia, always had to factor in the fact that it had not granted
that position to Serbia, but rather that Serbia had militarily and otherwise forced Turkey to grant it the
position it had. Therefore no official commands and orders for Serbia to do anything could be sent from
Istanbul to Belgrade. The acts of the Ottoman goverment later on showed that it was relieved to learn that
Serbia would be neutral in the war. In the December of 1853 the Sultan issued a Hatisherif reconfirming
the status and the rights Serbia had won.* Serbia had to be supported in its decision to be neutral. The
above-mentioned interpretation according to which the Russo-Turkish agreements might be rescinded as
the result of the war, put forward by Seguirre, could make Serbia apprehensive and make it take unwanted
actions. Therefore, Serbia had to be shown that it did not need any other protector apart from the sultan,
and that Serbia need not be concerned about its position. The Hatisherif stated: Due to the fact that the
state of war between my empire and Russia has made all the acts signed between these two states null and
void, this is to certify that I and my imperial government will do everything to preserve the peace and well-
fare of our loyal subjects. Consequently, this imperial act, that bears all the trappings of an official imperial
document, is produced to the end that it be made public that my imperial govermnet is firmly resolved to
guarantee the status and the rights and prerogatives of Serbia?

What the Ottoman govornment had to offer Serbia with regard to its neutrality were not words only.
It tried to reduce the ever-increasing pressure Austria exerted on Serbia by acting as a mediator. So as to
relieve the tension, it ordered Serbia to stop getting armed.” However, later events showed that this order
was nothing more but a declarative diplomatic act of good will on the part of the Ottoman government.
Even if Serbia had decided to respond to any Austrian attack by force, the Ottoman government would
not take that against Serbia. Azis Pasha, a son of the commander of Belgrade fortress, and the one who
was effectively the commader-in-chief of the army in Serbia, offered 30 cannons to the Serbian army. In
response, the Serbian government said that ‘it would accept the offer should an occasion arise and should
it be forced to defend” When he visited Belgrade in the summer of 1855, the Grand Vizier himself - Ali
Pasha, expressed how satisfied he was with the conduct of Serbia.?®

All the given events fortified Serbia in its decision to remain neutral. Such a decision, however, had
not been made overnight. The people of Serbia were clearly in favour of Russia. Such a feeling was shared
by some of the circles close to the Serbian government, too. Despite some misgivings that could be seen
in bilateral relations, Serbia never forgot that the Russians were their brothers in blood and in language.
However, the assistence Russia offered had always been considered to be an expression of brotherly closeness
and support, rather than as an act of submission. It was expected that Russia would tolerate and support a
strong, independent Serbia and the expansion of its territory.” Needless to say, wishes were one thing, and
the reality something quite another. Apart from treating Russians as Orthodox Slovene brothers, Serbia was
also acutely aware of what it meant geostrategically and politically To Russia and Austria in view of their
sstruggle to safeguard their military, strategic and commercial interests in the Ottoman domains once the
Ottoman empire collapsed. Garasanin himself, anticipating a clash of these two powers in the future, said
that ‘whichever power claimed victory, I'm afraid that those would be the last days for Serbia. The victory of
Austria would obliterate Serbia’s political life; the victory of Russia would destroy its people without which
a Serbian state would be inconceivable; If Austria won, Russia would remain intact, as it were, and will be
getting ready for an opportunity to reorganize and start the war anew until it has won. If Russia won, any
disagreements which may have existed will be ironed out. I have always been convinced that the supremacy
of Austria in the Balkans would constantly provoke Russian reaction. In a life-or-death struggle between
Russia and Austria, in which the latter country won, Serbia would become its province, and would remain
in that state for years...** Any possible territorial expansion of Serbia or a realization of an uncontrolled
national mission, would represent a problem for these two powers. Serbia, as a disturbing factor inside
and for Turkey, could still be of some use to them, but a large Slavic state instead of European Turkey
would only help to disrupt their plans. This is what Garasanin insisted on in his Nacertanije. Austria and
Russia, he said there, know very well that the Ottoman Empire is bound to crumble down. Therefore, both

23 Ibid., 125.

24 Srbske novine, 9/1854.

25 Ibid.

26 Pisma Ilije Garasanina Jovanu Marinovicu, knjiga prva, 217.

27 J.Ristic, 173.

28 Pisma Ilije Garasanina Jovanu Marinovicu, knjiga prva, 175.

29 I Garasanin, Moji spomeni, Grocka 1868, Fond Ilije Garasanina, No. 1683, Arhiv Srbije.
30 Ibid.
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these states are making various plans regarding what would happen to their borders. Both of them want
to prevent the birth of a Christian empire in place of the Ottonam one; because, if that indeed happend,
Russia would lose any hope that it would take Istanbul, which had been its dearest plan ever since the time
of Peter the Great; and Austria would be faced with the prospect of losing its South Slavs. Therefore, Austria
has to permanently remain the enemy of the Serbian state at all costs; hence, any understanding and good
relations with Austria are politically impossible for Serbia, as it would that way be working against its own
interests.** This was furthermore confirmed by the statement of Meyendorf, the Russian representative to
Austria, that Russia did not contemplate any possibility whatsoever of Serbia becoming independent. In
his conversation with Garasanin right before the Crimean War, he said: To tell you the truth, we cannot
possibly allow your independence from Turkey, as we do not what might happen thereafter*

All the given circumastances suggest that neutrality was the least painful solution. Still, there were
opinions expressed in the Council (the government) itself that Serbia should openly side with Russia and
go into the war. Paun Jankovic advocated such a view saying: We had better perish honourably than live
on dishonoured; even if Serbia fell, Russia would help it rise once again; people are like a meadow, even
when you have scythed it, grass will continue growing?” Still, a more rational stance to the position Serbia
had found itself in prevailed. The best answer to the former ideas seems to have been given by Mitropolit
(regional head of the Orthodox church) Petar, who is supposed to have said this at the Council:  understand
what it means to say to live honourably, but I do not happen to understand what it means to say to perish
honourably.*

Serbia’s decision to be neutral in the given conflict was perhaps most thoroughly justified by Jovan
Marinovic, who at that time time held the position similar to that of the Minister of Internal Affairs now-
adays. In his memoires, ‘which were intended to keep the relevant Serbian circles informed, he sais: ,,...
Our neutrality, which is recognized by the Ottoman government, is a huge leap forward, as it makes us an
almost independent state, because that neutrality, that we have decided on by our own free will, does not
only concern our relations with Turkey but also our relations to all the other states.** The memoirs then cite
the standpoint of the Western powers that supported Serbias position in the given circumstances, but also
expected it to firmly adhere to its decision: ,,...the French Minister of the Foreign Affairs appreciates such
a wise move taken by Serbia, and as long as Serbia remains faithful to it, it need not fear that the Turkish
military would enter its territory. This should be regarded as France guaranteeing Serbia’s neutrality. The
English consul Fonblanc has also been notified about this ...It can be seen from this that our neutrality is not
a decision made randomly, something that Europe can be indifferent to and something that we may change
at will. That neutrality has in the meantime become a necessity and an obligation for us, so that if we do
not fulfil that obligation, we can easily not only be plunged into war, but run the risk of losing the political
protection of the European states...*> Eventually, together with the analisys of the hypothetical outcome of
the war and its consequences, Marinovic points to a huge risk Serbia would undertake should it have sided
with Russia: ,,If we didn't opt to remain neutral but instead sided with Russia, that would mean that we want
to sacrifice everething that is certain and assured enough now, with the hope that we would gain something
if Russia won. If we sided with Russia, we would be gambling with our present position and our future, and
by wanting to gain more, we run the risk of losing what we have now"*®

This was the decision the Serbian government adhered to right to the end of the Crimean War and the
Congress of Paris. The defeat of Russia in that war and the consequnces of it testified to the fact that Serbia
had taken the right road.

III

The Crimean War, once its military part was over on the battlefield, was put a final stop to diplomatically
at the Congress of Paris. Although conceived of as a conference of equals, the Congress was a convention of
the powers that had won, on the one hand, and the defeated party, on the other, and was about to introduce
novelties into the international relations and international law. The way the Congress proceeded, which was
scrupulously recorded in the Protocols, determined the content and the significance of the Treaty of Paris.

The importance of the Treaty of Paris is perhaps best evidenced in the introductory paragraphs on the
issue in Srbske novine, that announce the publication of the Treaty itself, The Protocols of the Congress or
those of its articles that were relevant for the pricipality of Serbia. Making reference to The Daily News, a
newspaper expressing the views of the Torries, Srbske Novine announced that they were publishing this

31 Pisma Ilije Garasanina Jovanu Marinovicu, knjiga prva, 352.
32 Ibid., 120.

33 ] Ristic, 157.

34 Ibid., 159.

35 1Ibid., 160.

36 Ibid., 161.
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important ‘tractatus’ and making the Serbian public acquainted with it, before it would be published in the
official government newspaper.

The given documents were unarguably important for Serbia especially when it came to its status, and
the European press and the diplomatic public were right in ascribing great importance to them in view of
the novelties they had introduced into the functioning of the European public law.

The Treaty contained thirty four articles, that were systematically ordered according to the chronology
of the standpoints of the participating countries being harmonized and the process of those standpoints
and the achieved agreements being recorded in the Protocols of the Congress

The first article of the Treaty of Paris contained an instance of diplomatic courtoisie (pledging to eternal
peace and frienship can only represent diplomatic courtoisie and definitely not a legal norm). The very next
article is formulated as legal norm that should be abided by. The articles 2 through 8 contained provisions
regulating the structure of the peace, and technical details pertaining to how the achieved peace would be
kept. Judging by the reasons that had led up to convening the Congress of Paris, these were supposed to be
the central parts of the Treaty. The rest of the articles, however, suggest that the ambitions of the Congress
had by far exceeded the reasons it had been convened for. A major part of the Treaty dealt with questions
that had not been posed by the Crimean War, nor could this war have been their root.

It was already article 9 that regulated the position of the Christians in Turkey, which represented inter-
fereing into Turkey’s sovereignty. Although this article reconfirmed the Sultan’s sovereign rights, the fact
that the Sultan’s Ferman was announced to the participating countries, that they, as the sides guaranteeing
peace had taken note of them, and that that was entered into the text of the Peace Treaty, actually testified
to the contrary to the faxt that the Sultan’s rights had at least in part been compromised. As His Highness
the Sultan’ - this article says — ‘as a result of his care for his people, has signed a Ferman, which improves
the state of his subjects regardless of their creed and nation, and testifies to His noble intentions towards
His Christian subjects, and as He intends hereby to give a new proof of the aforesaid, He has decided to an-
nounce His Ferman, which He has passed of His own sovereign will, to the participating parties. The crucial
change with regard to the previous state of affairs concerned the fact that Russia was stripped of its right to
be the sole patron of the Ottoman Christians. Articles 10 and 11 also had to do with the once uncontested
rights of Turkey. Article 10 modified the rights of Turkey in the straits, and Article 11 declared the waters of
the Black Sea neutral. Preventing Russia to have a war fleet in the Black Sea was understandable, as Russia
had lost the war, but Turkey was denied the same rights, too, although it was one of the winning sides in
the war. Articles 12 and 13 guaranteed the freedom of trade in the Black Sea, in accordance with the prin-
ciples of international law. Article 14 went one step further and made a bilateral agreement between Russia
and Turkey an integral part of the Peace Treaty. In addition, the article provided that in case the bilateral
agreement was to be modified, the joint will of the signing parties would not suffice, and that any such
modifications could be made only if all parties paricipating in the Congress agreed to such modifications.

Article 14 says: ‘Since their Highnesses the Emperor of all Russia and the Sultan have signed the agree-
ment by which they determine the number and strength of the light boats they need in their coastal waters
of the Black Sea, that agreement is now attached to the Peace Treaty, and will exert the same legal power
and have the same validity as before. It cannot be possibly modified or annulled without the consent of the
parties that have signed this Treaty

The following articles, too, internationalize the rights hitherto deemed a part of the internal legal system
of Turkey, as well as of the other powers. Articles 15 through 20 regulate the navigation on the Danube and
the maintenance of that navigation route. Technically, the eastern part of the Danube was an integral part
of Turkish territory. The principalities having access to that part of the Danube were formally vassals of
Turkey and recognized the sultan’s sovereignty. The upper part of the Danube had traditionally been con-
sidered by Austria as its internal question. The Treaty of Paris, however, created two committees that were
empowered to make such decisions that showed that the described state of affairs was thoroughly changed
at the congress.

The co-called European Committee was made up of France, Austria, Great Britain, Prussia, Russia,
Sardinia and Turkey. This committee was empowered to undertake the cleaning of the Danube delta, to
make it navigable, and was also in charge of its security. The structure of the committee, however, pointed
to the fact that the traditional rights of Austria and Turkey had been thoroughly modified. The committee
was made up of one representative of Austria, Bavaria, Wuertemberg and Turkey, respectively, as well as of
a commissioner representing Wallachia, Moldavia and Serbia. The European Committee had a temporary
character (it was supposed to exist for 2 years), whereas the River Committee was a permanent one. The
latter one was empowered to regulate free and safe trade on the Danube, and after two years of existence was
to undertake all the powers invested in the former one.

Articles 21 through 27 regulated the status of Wallachia and Moldavia. The fact that the war had been
fought in these principalities, that they had been occupied and that the creation of the state apparatus there
had been disrupted, urged for their status as well as their internal questions to more precisely regulated
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The position of Serbia was approached in a different manner. Serbia’s territory had not been used dur-
ing the war, and the attitude the warring sides had towards it, and it having chosen to be neural in the war,
had enabled it to pass acts reserved for independent states only, and not vassal ones.

Judging by the way it behaved during the Hungarian Revolution of 1848 and the Crimean War, Serbia
seemed to have to a considerable degree taken on ius legationum, ius foederum and ius armorum et belli,
which were the prime characteristics of soverignty at that time.”” Despite its drawbacks, the Constitution-
alist Government (Ustavobranitelji) had a solid structure, in which there was no need to change anything
by the Peace Treaty. Therefore, Articles 28 and 29 reconfirmed and provided guarantees for the position
of Serbia. The crucial change was that Serbia no more had Russia as its protector, that status having been
taken on by the sides that signed the Peace Treaty. That was of great importance in fortifying the position
of Serbia. Serbia had in that way become a part of a newly-established system of collective security, and
due to the given articles and due to its being included into the Danube Committee, it became a serious and
legitimate subject of international law.

Article 30 regulated the Russo-Turkish disagreements about their common border in Asia. It is interest-
ing that the committee which was to deal with this question was established by the very Peace Treaty, and
was comprised not only of two Russian and two Turkish members, but also of a representative of France
and Great Britain, respectively.

The concluding articles (Articles 31 through 34) contained the details regarding how the parties that
had participated in the war would re-establish their diplomatic and other relations, as well as the technical
details regarding the implementation of the peace treaty.
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Abstract: The paper is dedicated to the most important issues which are the subject of the new Law on
Inspection Supervision the adoption of which is currently in progress. Bearing in mind that inspection,
as one of the responsibilities of state administration organs, has not yet been systematically arranged, the
effects of the Law are expected to be effective.

In the study of administrative law there is a prevalent view that inspection represents a continuous
and systematic activity of a subject which is manifested in monitoring and evaluating the work of another
subject. Depending on the criteria used as the starting point for classification, we can distinguish among
several types of supervision. These criteria may include: goals, subjects, resources, objects of supervision,
supervisory procedures, etc.

In this sense, legal supervision is the kind of supervision that is regulated by legal norms outlining the
issues of who performs the supervision, who is supervised, what procedures are used and what kind of
supervisory powers are involved, including legal sanctions, all of which constitutes the legal framework of
supervision. A special form of legal supervision is inspection.

According to the Law on State Administration of Serbia (Article 18), the organs of state administration
apply inspection in order to examine the implementation of laws and other regulations by direct insight
into the activities and operations of individuals and legal entities and, depending on the findings of the
inspection, impose measures in keeping with the powers vested in them. The inspection is regulated by a
special law and until its adoption the provisions of Articles 22-37 of the former Law on Public Administra-
tion remain effective. The procedure of passing the new Law on Inspection Supervision is in the final stage.
There are numerous questions that it arranges in a new way, and this paper will focus on some of them,
including the following: a) the legality of operations and actions of supervised subjects (compliance with the
law and other regulations) as an objective of inspection; b) the method of risk assessment as one of the key
innovations in the overall model of inspection; ¢) support for sustainable functioning and development of
businesses in accordance with regulations; d) coordination of inspection and mutual cooperation of super-
visory organs; e) clearly and strictly defined powers of the inspection bodies in the suppression of activities
of unregistered entities (the so-called grey economy); f) transparency of work and documents of inspection
and standardisation of inspection practices; g) electronic networking and exchange of information and
documents among inspection bodies through a unified inspection information system (e-inspection); h)
the standardisation of the concept and procedures of inspection, etc.

There is no doubt that the effects of the new Law on Inspection Supervision will contribute to a better
quality of law implementation and institutional strengthening of the rule of law and the principle of fair
competition.

Keywords: supervision, administrative supervision, inspection, inspection authorities, inspectors, in-
spection procedures, legality.

1 This paper is the result of the research on project: “Crime in Serbia and instruments of state response®, which is financed and carried
out by the Academy of Criminalistic and Police Studies, Belgrade - the cycle of scientific projects 2015-2019.
2 dragan.vasiljevic@kpa.edu.rs



Dragan Vasiljevic, Dobrosav Milovanovic

INTRODUCTION

The study of administrative law frequently considers the terms control and supervision to be synon-
ymous and does not distinguish between the two. There are different opinions, although they are rare.?
Supervision, as a rule, is a relationship between two entities within which one monitors and evaluates the
work of the other in a systematic way and permanently with the aim that “the work done is (transformed) in
the work that ought to be done”*. Therefore, supervision in any case represents a systematic and permanent
activity of an organ which consists of observing and evaluating the work of another entity. With regard to
the criteria which are chosen as a starting point in classifying them, we can distinguish among several types
of supervision. These criteria may, for instance, include: objectives, subjects, resources, objects of supervi-
sion, supervisory procedures, etc.’

Thus legal supervision would represent the kind of supervision which is guided by legal norms. Its legal
regime would be arranged with respect to the following issues: who performs it, who is supervised, what
procedures are used, and what are the supervisory powers, including the legal sanctions. Administrative
supervision would be a special form of legal supervision. The studies of both administrative and positive
law in Serbia deal with the concept and essence of administrative supervision. Theoretically speaking, ad-
ministrative supervision can be determined from the formal and substantive aspects.®

From the formal point of view; administrative supervision represents the supervision exercised by the
administrative authorities. What is important here is who is in charge of supervision, and not what the ob-
ject of supervision is (administrative or other activities), as well as what is the nature of supervisory powers
(administrative or other) vested in the controller.

If we want to define the concept and essence of administrative supervision from the substantive point
of view, we have to start from the object of supervision and the legal nature of supervisory powers. Hence,
administrative supervision in the substantive sense would represent supervision over non-authoritative
activities of the supervised subject, carried out on the basis of administrative powers of the supervisor. The
theory of law in this way draws distinction between administrative supervision and administrative control
of administration. Administrative supervision and administrative control of administration are forms of
legal supervision performed through the implementation of administrative powers. However, administra-
tive supervision using administrative powers controls non-authoritative activities, whereas administrative
control of administration controls the administrative (authoritative) activities of controlled entities. Our
prominent legal scholars who have dealt with these issues in their works mainly opt for the substantive
concept of administrative supervision, pointing out that of all forms of legal supervision it is only inspection
supervision that can be regarded as administrative supervision.”

When elaborating on theoretical grounds of formal and substantive concepts of administrative supervi-
sion, we have to bear in mind the existing legal solutions regarding this legal institute of administrative law.
The current Law on State Administration, adopted in 2005, defines the concept of state administration in
functional and organisational terms. Thus the state administration is part of the executive government of
the Republic of Serbia, responsible for performing administrative activities within the rights and duties of
the Republic of Serbia. The legislator specifies that the term “affairs of state administration” is to be used to
denote these activities. The state administration of the Republic of Serbia comprises the ministries, admin-
istrative bodies within the ministries and special organisations. The concept of state administration defined

in such a way is denoted using the term “state administration bodies”. ®

The provision of Article 18 of the Law on State Administration classifies inspection within the group
of state administration affairs and envisages that “by performing the inspectory supervision state adminis-
tration authorities shall supervise the implementation of laws and other legislation by direct scrutiny of the
management and action of natural and legal persons and, depending on the results of the supervision shall
pronounce administrative measures they are authorised to undertake’, all of which is regulated by special law.

With regard to supervision of organs of state administration, the Law on State Administration, in its
provisions under Articles 45-50, introduces a new concept - ‘internal supervision’ - and defines it as super-

3 For more on this issue, see: L. Kosti¢: Administrativno pravo Kraljevine Jugoslavije, III, Nadziranje uprave, Beograd, 1930, p.3; S.
Popovi¢, B. Markovi¢, M. Petrovi¢: Upravno pravo, Beograd, 1995, p. 572; D. Milkov: Upravno pravo, II, Upravna delatnost, Novi Sad,
1997, p. 287; Z. Tomi¢: Upravno pravo, Beograd, 1998, pp. 48-51; D. Vasiljevi¢: Upravno pravo, Beograd, KPA, 2011, pp. 227-249. For
instance, L. Kosti¢ and S. Popovi¢ regard the terms control’ and supervision’ as synonymous, whereas according to Z. Tomi¢, supervi-
sion is a broader and more lasting process within which, as a rule, control is performed.

4 See more in: P. Dimitrijevi¢: Elementi upravnog prava, Beograd, 1980, p.126.

5 D. Vasiljevi¢, D. Milovanovi¢: Important novelties in the law on administrative disputes of Republic of Serbia, SS. Cyril and
Methodius University in Skopje, Iustinianus Primus Faculty of Law, Zbornik na Pravniot fakultet ,,Justinijan Prvi vo Skopje®, Proceed-
ings in honour of professor Naum Grizo, Skopje, 2011, pp. 111-121.

6 D. Vasiljevi¢: Upravna inspekcija-organizacija, poslovi i postupak rada, Bezbednost, Beograd, year LIV, no. 3/2012, pp.110-121.

7 N. Bacanin: Upravni nadzor u pravnom sistemu Republike Srbije, Pravni Zivot, no. 11/2009, pp. 91-94.

8 See Article 1 of the 2005 Public Administration Act, the Republic of Serbia Official Gazette, no. 77/05; 101/07; 95/10.
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vision exercised by state administration authorities over other state administration authorities and holders
of public powers performing conferred state administration tasks.

It includes: a) the supervision of work; b) inspectory supervision through administrative inspection reg-
ulated by special law on administrative inspection; and c) other forms of supervision regulated by special law.

CURRENT SITUATION REGARDING INSPECTION
IN THE REPUBLIC OF SERBIA

As pointed out in the introduction of this paper, inspection represents specialised administrative su-
pervision which involves immediate insight in operations and activities of non-state entities, citizens, as
well as organs of state administration (the lattermost performed exclusively by ‘administrative inspection’),
by taking appropriate measures prescribed by law.” Subject to supervision are generally non-authoritarian
activities of the supervised entities (except for supervision performed by administrative inspection), with
regard to which the supervision examines compliance with laws, other regulations and by-laws. Inspection
activities are immediately executed by authorised officers — inspectors, who enjoy autonomy in their work,
have considerable legal powers, but also pronounced responsibility. *°

The main features of inspection can be said to include the following: a) it is carried out in a number of
different spheres of social life (health, transport, commerce, city planning, forestry, as well as municipal,
mining, educational and other activities); b) inspection is undertaken by the ministries or their organs
(inspectorates), or the regional organs and organisational units of the ministries or inspectorates - with the
possibility of delegating them to the organs of territorial communities; ¢) inspection is carried out using
specific methods and powers.

Inspection services are in charge of inspection. The services of inspection supervision are usually re-
ferred to as inspection services. Within the existing legal system, the inspection services are established as:
a) internal organisational units of the ministries, or b) special organs within the ministries (inspectorates).
They are specialised for performing inspection tasks in the ministries or outside. As an illustration, let us
mention some types of inspection: communal, sanitary, market, labour inspection, foreign currency, con-
struction, mining, geological, transportation, educational, agricultural, veterinary, urban planning, forestry,
etc. There is special legislation regarding each of them.

When performing tasks of inspection, inspection services have a range of various powers, defined by
regulations, and aimed at exerting influence over the controlled entity regarding the object of supervision.
Inspection activities may be of a preventive, corrective, and, sometimes, repressive nature, depending on
their contents. The most important and most frequent inspection powers involve direct insight into the
work and operations and taking measures envisaged by law.

The inspection procedure follows the rules defined in the Law on General Administrative Procedure,
with certain departures and additions in terms of special procedural regulations in certain matters. Inspec-
tors make the reports of every inspection act and it contains the findings regarding the state of affairs and
proposed or imposed measures. The report is always submitted to the entity subject to inspection. The
inspected entities are obliged to inform the inspectors about the measures taken in keeping with the report.

Inspectors are independent in their work within the limits of powers set by law and they are personally
accountable for their work. In addition to criminal liability and violation liability, they have disciplinary
and material liability (just like other civil servants). They will be held particularly responsible if: a) upon
inspection, they fail to take, suggest or order a measure that they are authorised to; b) they do not suggest
or initiate a procedure before a competent authority regarding unlawful or irregular activities they have
discovered; ) they exceed the limits of their powers; d) they reveal classified data acquired in the course of
inspection.

Mutual relations of inspection bodies are carried out through: a) cooperation on issues of common or
related fields of work, preventive measures and joint actions; b) the hierarchical powers of state inspection
bodies over the bodies of territorial units entrusted with certain inspection tasks. These powers include: a)
the issuance of mandatory instructions and control over their execution; b) exercising direct control over
their work; ¢) the assumption of jurisdiction if they fail to perform; d) revocation of powers of inspectors
and establishing their liability if they performs the delegated tasks illegally, untimely, in an incompetent or
negligent way.

9 See Article 18 of the Law on State Administration, ref. Articles 22-37 of the old Law on State Administration the provisions of
which remain in power until the passing of the special law on inspection as provided by Article 93 of the Law on State Administration.
10 For more detail, see: Z. Tomi¢, Opste upravno pravo, Beograd, 2009, pp.224-226.
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SOME NEW SOLUTIONS ENVISAGED BY LAW
ON INSPECTION IN THE PROCEDURE OF ADOPTION

The Law on State Administration, along with the Civil Servants Act, Law on Administrative Inspection
and some systemic laws in the field of public administration, represents in fact the beginning of transfor-
mation and adaptation of the public sector in the Republic of Serbia to the new social changes and the need
to comply with European legislation. !

It is essential to provide legal regulations pertaining to inspection on a new basis in order to raise the
level of integrity of exercising administrative affairs and providing all forms of administrative supervision
of both state administration bodies and holders of public authority and other entities, while protecting and
guaranteeing their position in performing tasks, the principles of accountability and independence in par-
ticular, but also in terms of request that the said organs perform their tasks lawfully, timely and effectively,
to the benefit of citizens and other legal entities.

The changes in and harmonisation of the overall legal system with the Constitution and new social
needs and requirements of adapting to modern, especially European, practices and solutions, have caused
an expansion of competence of administrative bodies to a number of new social areas. All of this, and espe-
cially an increase in the volume of work and types of tasks, changes in the way of their performance, a sud-
den increase in the number of supervised entities, lack of regulations regarding certain issues of particular
importance for the inspection and many other things, has called for very broad and fundamental changes
in the arrangement of inspection supervision that can be achieved only by passing special systematic law
on inspection supervision. Its adoption is in progress and it is in the draft stage, so we will give an overview
of some of the most important solutions in this place. Unlike the usual practice, the justification of innova-
tions that the law is to introduce does not consist of interpretations of the established norms and institutes.
Namely, efforts have been made to give reasons for accepting certain models and solutions, making them
more readily understandable, which would eventually contribute to their proper interpretation and simple
implementation in practice.

Numerous analyses have been made of the current situation regarding inspection, all pointing out to
examples of good practice as well as numerous problems that are encountered. Among the most prom-
inent problems that have been noted, the following stand out: inefficiency, insufficient transparency, and
ineffectiveness of inspection supervision; uneven measures of inspection services in the same or similar
situations, leading to legal uncertainty; untimely performance, duration and inappropriate measures taken
upon inspection, disproportionate to the severity of infraction of regulations and the needs of contempo-
rary business operations; lack of coordination and frequent conflicts of jurisdiction of inspection services;
lack of continuous professional development and in-service training for employees in charge of inspection;
abuse related to (non)exercising the supervisory powers; evaluating the work of inspection services, which
is not primarily adjusted to the purpose of this category of state administration activities (effective manage-
ment of public risks); absence of adequate legislation in this sphere.

Bearing in mind the above mentioned and other related problems, their frequency and causes, as well as
the consequences they produce, a view has been taken that no substantial progress in the field of inspection
supervision can be achieved without comprehensive and in-depth reforms which, among other things,
include the adoption of a system law and the alignment of special laws and by-laws with contemporary
standards of performing the inspection.

In accordance with the recommendations of the GIZ Study on improving the legislative process and
the principles and solutions contained in the Resolution of the National Assembly focusing on legislative
policy, the procedure of drafting the law from the very beginning to this stage has taken all the steps that are
deemed to be a necessary prerequisite for passing a good-quality regulation. It has also been envisaged that
as the further course of action, when establishing the final solutions in the Bill, by-laws should also be draft-
ed so that the Government and the members of Parliament should have a full insight into future solutions,
which would ensure better quality of implementation of the Law."?

Compared to the existing situation, the Law envisages several innovations:

1) The starting point in defining the very concept of inspection supervision was the provision of the
Law on State Administration, but, among the numerous methods of operation of inspection ser-
vices, the emphasis is placed on the preventive ones. Thus the primary objective of inspection is
to ensure lawfulness, and not sanctioning. This represents the most effective protection of the vital
social values that constitute the public interest. When other prerequisites are met, the significance

11 For more detail, see: D. Vasiljevi¢, D. Milovanovi¢, ,,The participation of stakeholders and general public in the legislation process
(the situation in the Republic of Serbia and a comparative overview)", international scientific conference Archibald Reiss days, The-
matic conference proceedings of international significance, KPA, IRZ, Belgrade, 2014, volume III, pp. 55-63.

12 For more detail, see: D. Milovanovi¢ i D. Vasiljevi¢, Unapredenje modela inspekcijskog nadzora u Republici Srbiji, Pravni Zivot,
no. 10, Beograd, 2014, pp. 110-112.
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of corrective, coercive and punitive measures will be comparatively less pronounced. Inspection
supervision, according to the provisions of this Law, includes other forms of supervision and control,
which are performed in order to examine the implementation of law and other regulations through
direct insight into operations and actions of the supervised entities, performed by other entities with
public powers. The new concept is based on the provisions contained in the Public Administration
Reform Strategy, according to which the inspection includes all forms of supervision and control
(regardless of whether they are referred to as checks, overviews, examinations, investigations, mon-
itoring, etc.) which essentially have characteristics of this type of work of the state administration
whether they are carried out immediately or conferred to them. These solutions are in keeping with
international standards and good regulations and practice.

2) An important novelty concerns the method of risk assessment. This method starts from the actual
situation in the sphere of inspection and supervision activities. There are instances of the inspection
services not being able to exercise control over all entities at all times or to detect all irregularities.
It is therefore necessary to rank the supervised entities in order of priority according to the level of
risk. This would ensure timely and effective response. Risk assessment is carried out at all stages of
the inspection.

3) The application of this method should significantly reduce the arbitrariness, lack of uniformity in
treatment, corruption and other possible abuses in performing the inspection. For a successful risk
assessment, it is necessary to establish analytical departments with qualified personnel, as well as to
establish and use the appropriate information system.

4) Encouraging the legality and preventive activity of inspection services as well as ordering measures in
proportion to the assessed risk, illegal practice and economic power of the supervised entity provide
support for sustainable business operations and development of economic entities in keeping with
the regulations.

5) The Law gives due attention to the issue of inspection coordination and mutual cooperation of in-
spection services. Increased effectiveness and avoidance of conflicts of jurisdiction (positive or neg-
ative) are ensured in a number of ways, including: mutual cooperation in establishing a program of
work and cooperation in the very process of inspection supervision; joint inspection in situations
when several inspections are to carry out supervision simultaneously over the same entity; through
a coordination body.

6) In order to achieve coordination of inspection and mutual cooperation of inspection services, the
Government is expected to establish the Coordination Committee, a coordinating body with clearly
defined tasks, in accordance with the law governing the public administration. Working groups and
expert teams are to be organised within the Coordination Committee to deal with specific areas or
specific issues of inspection supervision.

7) One of the key objectives of the Law on Inspection Supervision is combating grey economy. In this
regard, broad and clear powers have been envisaged for inspection services responsible for suppress-
ing the performance of activities of unregistered entities, as well as effective measures aimed at their
registration and inclusion into the legal flows.

8) From the aspect of greater legal predictability, certainty and security of citizens, businesses, and other
legal entities, the transparency of work is very important, along with the transparency of general
by-laws, as well as standardisation of activities of inspection services towards the supervised entities,
which is emphasised by the law. Among other things, it involves the preparation and publication of
relevant regulations, plans, control lists of priority checks and activities that the inspection is author-
ised to perform on the internet pages. It also includes the passing of laws on the implementation
of legal documents (opinion, explanations, interpretations, etc.). As regards transparency of work,
there is the question of relation towards the Law on Free Access to Information of Public Impor-
tance. It is also important to ensure equal treatment of inspectors in identical situations. Thus the
objects of supervision would be in an equal position and they would have certainty in their activities
and operations.

9) An important novelty envisaged by the law is electronic networking and exchange of information
and documents among inspection services through a single information system. This will allow
the creation of a comprehensive database and access to information and documents. It will result
in reducing the administrative burden of supervised entities and inspections and bring about better
utilization of inspection services’ resources. Finally, all of this should contribute to better efficiency
and effectiveness of the inspection.

10) The provisions of the law contribute to standardisation of the notion of inspection and its proce-
dure, but also to mutual relations with other regulations in this area. The law standardizes inspection
according to the type and form. The standardisation is achieved by rules guiding the implementa-
tion of this law in relation to other laws. Namely, this law and a number of special laws define the
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contents, boundaries, powers, rights and duties related to performing inspection. In the process of
inspection, the inspector or other authorised officer shall act in accordance with the principles and
rules of operation of the state administration and the principles and rules guiding the engagement of
civil servants or officials of the autonomous province and units of local self-government, but also in
accordance with the principles and rules which apply to the general administrative procedure. This
law is directly implemented in the inspection procedures performed by the state administration au-
thorities, but also by the organs of autonomous provinces and local governments, when delegated by
the state administration. In the process of performing inspection and other forms of official control
that derive from the ratified international treaties, special laws shall be directly applied if certain
issues of inspection and official control in certain areas are differently regulated by any such laws.
This law shall accordingly apply to the inspection procedures performed by organs of autonomous
provinces and units of local self-government as part of their original jurisdiction, as well as to various
forms of control and supervision exercised by other holders of public powers as provided for by spe-
cial law. There will be three legislative levels of inspection: first, special — departmental law; second,
intermediate — the Law on Inspection Supervision, and third, general - the Law on General Admin-
istrative Procedure. Further, inspection supervision, as defined by this law; also includes other forms
of control and supervision which supervise the implementation of laws and regulations through
direct insight into the operations and activities of the supervised entities performed by other entities
with public powers. This is the way to achieve standardisation of work and activities of state bodies
and public institutions that essentially perform the same or very similar tasks, all of which leads to
greater legal certainty and security. This view has also been taken in the Strategy of Public Adminis-
tration Reform, as well as in the international standards and good international practice and regula-
tions, which stress the view that it is necessary for the laws and by-laws governing the inspection to
be applied to all forms of control which actually represent the inspection, even if they are referred to
differently, such as, for instance: checking, examination, overview, investigation, supervision, etc. 13

CONCLUSION

Unlike the neighbouring countries and other transition countries, which have implemented the reform
of inspection and inspection services in keeping with modern standards, the Republic of Serbia has so far
performed no comprehensive and substantial reform in this area, which is of great importance for public
administration, economy and citizens. The passing of a special law that provides for inspection supervision
is envisaged in Article 18 paragraph 2 of the Law on State Administration adopted in 2005 and amended
several times since then. The existing solutions are outdated and insufficiently functional, because their
contents and scope cannot meet the challenges and needs of modern inspection supervision, primarily
because they are incomplete and inconclusive, having been adopted in essentially different economic, fi-
nancial, social and political circumstances and within a significantly different legal system, with a different
understanding of the role and purpose of the inspection. The law that provides for the general administra-
tive procedure therefore applies to the inspection supervision procedure, but there are certain limitations,
since the provisions of the general administrative procedure cannot fully compensate for the lack of provi-
sions pertaining specifically to the inspection procedure, which requires independent legal regulation due
to its distinguishing features.

In addition to the lack of a unified, systemic law that would govern the inspection, analyses have shown
that the subject matter pertaining to certain areas of inspection is regulated by approximately 1000 laws,
decrees, regulations, and other by-laws. Thus the legal system shows some disorganisation and excessive
governance in the sphere of this subject matter. Such a large number of regulations frequently results in in-
consistency and conflicts of legal norms as well as very different treatment in the same or similar situations,
causing, in turn, legal insecurity, uncertainty, unnecessary costs to the economy and inefficient utilisation
of inspection resources.

The main reason in favour of adopting a system law on inspection is the need for a legal act that would
regulate the methodology of conducting inspection, the powers and duties of the parties to the inspection,
coordination of activities of inspection services and better utilisations of their resources. The need for pass-
ing such a law has been underlined by the supervised entities, as the situation in the sphere of inspection
or rather its adverse effects limit the competitiveness of the economy of the Republic of Serbia on both
domestic and international markets.

The strategic basis for adopting the Law on Inspection Supervision has been outlined in the Strategy for
Public Administration Reform in the Republic of Serbia adopted by the Government at the meeting held on

13 The novelties analyzed in this paper as well as other innovations to be introduced by the Law on Inspection that have not been
dealt with in this paper, are explained in detail; in the explication and justification of the said law and represent its integral part in the
process of adoption. See more at www.mduls.gov.rs/dokumenta-ostalo.php
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January 24, 2014. It is noteworthy that there was an agreement among the stakeholders regarding the need
and necessity of passing this law. The procedure of its adoption, its legal power and social authority provide
guarantees that the problems calling for such a legal act will be resolved. In the existing circumstances, the
most appropriate and optimal way for the implementation of the envisaged reforms in the area of inspec-
tion supervision is formulating peremptory norms within a unified, system law, resulting in a higher degree
of reliability and probability that these reforms will be implemented. At this point, the adoption of the Law
on Inspection Supervision is in the draft stage. Time will be the best judge as to whether the proposed
solutions will meet the expectations of the society or not.
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Abstract: This essay disserts the position of the USA as a state of final destination for the passive sub-
jects of human trafficking. Establishing the fact that there is a large gap between proclaimed i.e. declared
goals of the fight against the human trafficking and real actions of the USA, both normative and actual, the
essay explains the causes of this situation.

Firstly, the USA, as well as any other rich western country being a final destination for the passive
subjects of human trafficking, has no interest to deal with this criminal form on its own territory. They
find it much easier to transfer the burden of this fight by a malicious substitution of roles to the “transit”
or passage states. They do this by promoting international normative related to human trafficking and
sponsoring various means necessary for fighting it, and doing so, create a global prohibitive regime under
which the unwanted migrants remain stuck in transit before arriving to the states of their final destination,
meaning that they remain in transit states, while they create more liberal rules regarding legal migrations
of the wanted migrants.

Secondly, the USA, due to the lasting tradition of tolerating the exploitation of forced labour created
both the system of labour ethics incorporated in the domestic legislation, and also the practice that em-
phasizes the human trafficking for the purpose of sexual exploitation while ignoring the one done for the
purpose of labour exploitation. It contravenes both the wording and the intention of the international legal
documents regulating the human trafficking, providing the same treatment for human trafficking whether
committed for the purpose of labour or sexual exploitation.

Keywords: human trafficking, criminal law, the USA, forced labour and sexual exploitation, migrations.

INTRODUCTION

The common discourse on human trafficking, both lay and scientific, contains several classical pre-
sumptions or beliefs that rarely survive the test of critic. The first one is that it is the fastest growing form
of international crime. According to the second one, unscrupulous traffickers grab young and innocent
women into their hands against their will, depriving them of their freedom and control over their lives.
According to the third one, the forced prostitution is final destination for all these women. And the fourth
one states that the international efforts in restraining and fighting this type of crime are stronger, more
comprehensive and engage more resources every year.

Even one superficial consideration of these very easily causes a reader to have certain doubts. How is
it possible that the type of crime being under such a close attention of the international community and in
suppression of which such extraordinary efforts are being undertaken and huge sums of money are being
spent is still growing unstoppably? How is it possible that the “oldest trade” since the beginning of the world
all of the sudden lacks “apprentices” and the new “recruits” have to be involved by force or coercion? It is
clear that something in these presumptions or preconditions, beliefs or opinions is not true.

The subject of this essay shall be the gap between actual and declarative approach in the sense of crim-
inal policy to the human trafficking in one of the states positioning itself in the center of the efforts under-
taken by the international community in fighting this problem, such a state is the USA. In the sphere of ac-
tual application of provisions regulating the human trafficking in the USA one may notice significant falling
behind the official public discourse of the USA in which it holds itself a champion of this fight and stands up
for it. Also, one may notice the different treatment of human trafficking depending on its purpose.

In order to explain this difference the essays starts from the usual classification of the states standing
on directions of illegal movements of humans to the starting point states, transit states and states of final
destination in human trafficking. After this topic the essay deals with the difference between the interests of
these states in the sense of criminal policy. These groups of states standing on directions of, not only human
trafficking, but also all kinds of illegal human migrations, do not share the same necessities in criminal
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policy. The essay shall then deal with the position of the USA as the typical state of final destination for
passive subjects of human trafficking and point to some irregularities with this discursive champion in
fighting against human trafficking, with the special review on the different perception and understanding,
and thus different treatment of the two purposes of human trafficking — sexual and labour exploitation. The
conclusion of the essay is that the real interest of the USA in the sense of criminal policy as the state of final
destination of passive subjects of human trafficking is significantly different than the interest proclaimed
and declared in fighting this type of crime. It shall be illustrated by providing the analysis of some of the
provisions of American domestic legislation aimed at the protection of human trafficking victims and by
the results of actual applications of such legislation.

THE DIFFERENCE IN INTERESTS RELATED
TO THE CRIMINAL POLICY OF THE STATES STANDING
ON DIRECTIONS OF ILLEGAL MIGRATIONS

The most powerful states of the world, primarily the USA, have formed the international legal regu-
lation for all forms of illegal migrations pursuant to their interests. They turned it into a comprehensive
system for controlling the migrations of people. It includes all forms of illegal migrations, and thus also the
human trafficking. The specific thing about it is that this regime covers those migrating for the purpose
of entering the prostitution. Through this regime, when it comes to human trafficking big and powerful
states turn sexuality into a mechanism of power and technology of human control.? Only the careless and
superficial observer may think that the fight against this type of criminal is guided by the concern
for human rights of the victims.? However, the primary interest of the developed western states who
have been initiators of the global campaign against human trafficking is their security. The best illus-
tration of this statement are the provisions of the crucial international legal document dealing with
human trafficking, the Protocol on Human Trafficking adopted in 2000, related to the protection of
the human trafficking victims which have been declared as “disappointing” by the scholars since they
are barely binding. Even these diffuse, amorphous and imprecise provisions are barely being applied.®
So it happens that the largest, the most forceful and powerful states of the world intentionally equate
all criminal forms related to migrations, such as immigration, smuggling, terrorism and prostitution,
so they can fight them while seemingly fighting against human tratficking.® Do all the countries in
this global prohibitive system of control have the same interests?

This problem may be observed in the best manner by overtaking one of the usual scientific classi-
fication as per which there are three groups of states when observed by the position on directions of
illegal migrations.” The first one includes the starting point states, the second one states of final destination
and the third “passage” (transit) states.

MIGRATIONS STARTING POINT STATES

Because of high birth rate and short lifetime due to low health care, the population of these states is
young. This creates a need for export of workforce. By human trafficking and smuggling they deal with
problems of population pressure and pertaining problem of extra working force, which, being unsatisfied
represents the constant source of instability at home. They have no interest to fight illegal migrations. On
the contrary, they occur in their best interest since they represent a kind of outlet or a safety vent for the
biggest problems of their society. Therefore the starting point states of migrations have the least reasons
to fight against the human trafficking. One of the most important forces causing the human trafficking is
imbalance in working force markets in these states.

2 Branislav Ristivojevi¢, The Myth on Human Trafficking in International Criminal Law, Novi Sad, 2015, being printed.

3 Naganand Medeiros finds that “establishment of general dignity represents an antithesis [of slavery], and therefore the possible
solution for slavery and all forms of human trafficking”: Winston P. Nagan & Alvaro de Medeiros, Old Poison in New Bottles: Traffick-
ing and The Extinction of Respect, Tulane Journal of International and Comparative Law, No. 2, 2006, p. 267.

4 Anne Gallagher, Human Rights and New UN Protocols on Trafficking and Migrant Smuggling: A Preliminary Analysis, Human
Rights Quarterly, No. 4, 2001, p. 976; Shrikantiah Yayashri, Perfect Victims and Real Survivors: The Iconic Victim in Domestic Human
Trafficking Law, Boston University Law Review, No. 1, 2007, p. 168.

5 Gabrielle Simm, Negotiating the United Nations Trafficking Protocol: Feminist Debate, Australian Yearbook of International Law,
2004, p. 154.

6 Dina Franceska Haynes, Used, Abused, Aressted and Deported: Extending Immigration Benefitsto Protect the Victims of Trafficking
and to Secure the Prosecution of Traffickers, Human Rights Quarterly, No. 2, 2004, p. 229.

7 Clara A. Dietel, Not Our Problem: Russia's Resistance to Joining The Convention on Action Against Traficcking in Human Beings,
Sufolk Transnational Law Review, No. 1, 2008, p. 165.
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The major international legal document in the area of fighting against the human trafficking - the
Protocol - recognizes the reality. Pursuant to its provisions, the human trafficking exists only when the
migration is cross-border. In this sense, the introductory provisions of the Protocol (Article 2) states that the
purpose of it is to create the conditions for suppression and fighting against the human trafficking and to
serve as an instrument for promotion of inter-state cooperation for the same purpose. Only the cross-bor-
der human trafficking committed by the organized criminal group represents the subject matter of this pro-
tocol® It is a clear indication that the writers of the Protocol were primarily interested in protection
of state borders, i.e. the protection of legal system.’ No criminal act occurring within the borders of the
migrations starting point states is considered as the human trafficking, i.e. it is not prohibited. In this way
complete legal pressure of fighting against human trafficking is transferred to the other two groups of states.

MIGRATIONS PASSAGE (TRANSIT) STATES

The “passage” i.e. transit states bear the largest obligations in fighting against human trafficking al-
though they are not the key reason for it, since they, regularly have significantly lower population pressure
than the “Third world” states which are usual starting points of illegal migrations. In case the population
problem does occur in these states, they solve it by legal migrations. The most important thing is to point
out that these states are not final destinations for illegal migrations since they are not rich enough to be at-
tractive as the final destination. The result of these conclusions shows bad prospects for the “passage” states.
They are neither the sources of migrations since they lack population pressure and therefore they are not
creators of the human trafficking problem, or showing need for extra working force, which could attract
the passive subjects. However, they bear the largest part of obligations in this fight. How is it possible if, in
principle, all signing states of the Protocol share the same obligations?

Strictly speaking the rich states, which are the final destination of the human trafficking passive sub-
jects, also have certain obligations, the same as transit states. However, rich and powerful states are replacing
roles by creating legal, technical and organizational prepositions' for criminal prosecution of human
trafficking in transit states. The transit states this way become the states of final destination. Rich,
powerful states of final destination, especially the USA, use their political, economic and every other
influence in international community to create a pressure on transit states to accept this role. For
the purpose of hushing down every voice of criticism in transit states that describes the human
trafticking in its reality and which would try to demystify it, the final destination states launch sen-
sationalism on human trafficking in public preventing any voice other than the accepted discourse
on human trafficking to be heard.!' Acting so, they deal with the problem of human trafficking before it
arrives to the powerful states of illegal migrations final destinations.

STATES OF FINAL DESTINATION OF MIGRATIONS

The rich states of final or last destination hold the first position when it comes to the scope of problems
created by illegal migrations since people involved in them wish to end their journey in these states. They
solve these problems by holding the advantages of legal immigrations, choosing the best human “material”
for themselves (young, educated, healthy, Christians, ...), as their future citizens while at the same time they
are stopping everyone else who do not fit the described pattern from crossing the border. That way they,
by implementing restrictive immigration policy, additionally provoke the occurrence of human trafficking
since they leave no choice to the migrants. The migrants have to address the criminals to organize their
immigration. Since the mechanism of fighting the human trafficking by prohibiting movements in the
states where the sources of illegal migrations are located are very hard to implement, as it was previously
explained, it has to be done on the only place left (apart from the state of final destination) which are the
transit states. For this reason the powertul states, which are the target of illegal migrations, provide financial
support for organizational and technical means necessary for fighting against human trafficking in transit
states. They are the main promoters of international treaties in the area of human trafficking.'? They use

8 Article 4. SCOPE OF APPLICATION “This Protocol shall apply, except as otherwise stated herein, to the prevention, investigation
and prosecution of the offences established in accordance with article 5 of this Protocol, where those offences are transnational in
nature and involve an organized criminal group, as well as to the protection of victims of such offences”

9 Brenda Carina Oude Breuil, Dina Siegel, Piet Van Reenen, Annemarieke Beijar, Linda Roos, Human Trafficking Revisited, Legal,
Enforcement and Ethnographic Naratives on Sex Trafficking to Western Europe, Trends in Organised Crime, No. 1, 2011, p. 33.

10 Potts underlines that rich states should provide financial and technical support to the impoverished states for the purpose of fight-
ing against the human trafficking:Le Roy G. Potts JR., Global Trafficking in Human Beings: Assesing the Success of the United Nations
Protocol to Prevent Tmﬂicking in Persons, Georg Washington International Law Review, No. 1, 2003, p. 249.

11 Branislav Ristivojevi¢, ibidem.

12 The USA shall continue to insist on international or supra national regulation of many cross-border issues (terrorism, human and
drug trafficking, environmental protection, whaling and fishing in international seas, money laundering, legal migrations, disease con-
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them to create a kind of worldwide prohibitive system, which completely illustrates their political
and economic interests."”” The mentioned system allows them to impose the obligations to the transit
states to firstly detect and then provide hospitality and take care of the passive subjects of human
trafficking along with people participating in all other forms of illegal migrations.'* By doing so, they
achieve two desirable effects. Firstly, they transfer the financial cost of taking care for illegal immi-
grants, which is extremely high," to transit states. Secondly, and more important, they transform transit
states into shelters for illegal immigrants. By the specific substitution of roles transit states become the states
of final destination against their will.

This is the right moment to point out the fact that the question whether the information and data on
human trafficking used for creating strategies and setting means for fighting it are credible.’® The most
referent institutions for gathering the data on human trafficking are located in Western Europe, and
the USA (or working under their prevailing influence — the UN). Since these are, almost without
exceptions, the states of final destinations for illegal migrations, one may contest the objectivity and
impartiality while approaching, processing, gathering and representing the information and data on
human trafficking."” In that sense, Kinney holds that USA constantly present forged data on ques-
tions of human trafficking, i.e. they lower the number of victims coming to the USA year after year,
for the purpose of maintaining the self-proclaimed position of overall leadership in the world when
it comes to suppressing the human trafticking.'®

Such practice has oppressed all national information on human trafficking in their larger part,
which would naturally lead not to one uniform, as it is now, but instead, more different national or
regional separate strategies for fighting the human trafficking that would include all the local par-
ticulars pertaining to this form of crime.”

Even without this problem, one fact has been generally noticed among scholars — that all researches
on human trafficking are principally insufficient due to their improper empiric basis.”” No wonder they
provide inadequate basis for creating ideas on how to fight human trafficking, or, which is even worse, are
being used as a suitable material for misuses and manipulations.

THE USA AS A STATE OF FINAL DESTINATION OF MIGRATIONS

In achieving the mentioned policy of switching roles of different states on the directions of migrations
the principal position belongs to the most important and the most influential state in the international
community — the USA. American official policy on this issue has been construed based on the “carrot and
stick” approach. The “carrot” is a reward, meaning the money provided for financing technical and legal
conditions necessary for fighting the human trafficking. The “stick” is the consequences including possible
economic sanctions and other international political insistences such as termination of cooperation with
the IMF or the WTO. One of the key efforts of the USA while trying to stop human trafficking is a constant
attempt to “export” the policy of prostitution prohibition and its criminalization all around the world.*!

trol, air traffic, ...) since the consequences of these cannot remain within the borders of one state. Therefore, these questions may not be
effectively resolved within the borders of one state: Alexander T. Aleinikoff, International Law, Sovereignity and American Constitutonal-
ism: Reflections on The Customary International Law Debate, American International Law Journal, No. 1, 2004, p. 103.

13 Georgios Papanicolaou, The Sex Industry, Human Trafficking and The Global Prohibition Regime: A Cautionary Tale from Greece,
Trends in Organised Crime, No. 4, 2008, p. 380.

14 For the best example of the stated see Articles 12 to 15 of the Convention adopted by the Council of Europe on acting against
human trafficking in which the illegal immigrants are named “victims”. Among others, it introduces the obligation for the states to
provide the renewable staying permit for these persons under certain conditions. This question shall be thoroughly explained in the
part six of the book, where a comparison of differences between the obligations introduced by international legal documents in this
area shall be given.

15 Anke Sembacher, The Council of Europe Convention on Action Against Trafficking on Human Beings, Tulane Journal of Interna-
tional and Comparative Law, No. 2, 2006, p. 454.

16 Itis hard to gather the information on human trafficking therefore there is no real database on this issue:: Natalia Ollus, The United
Nations Protocol to Prevent, Supress and Punish Trafficking in Persons, Especially Woman and Children: A Tool for Criminal Justice Per-
sonnel, p. 23, published in: UNAFEI, Resource Material No. 62, Tokyo, 2004; The reliable statistical information on human trafficking
are really hard to find and are dubious when it comes to quantification of any aspect of this issue: Dina Franceska Haynes, Not Found
Chained to a Bed in a Brothel: Conceptual, Legal and Procedural Failures to Fullfill the Promise of The Trafficking Victim Protection Act,
Georgetown Immigration Law Journal, No. 3, 2007, p. 341; Similar also: Susan Tiefenbrum, Saga of Susannah — A U. S. Remedy for Sex
trafficking in Woman: The Victims of Trafficking and Violence Protection Act of 2000, Utah Law Review, No. 1, 2002, p. 126.

17 Niklas Jakobsson & Anderas Kotsadam, The Law and Economics of International Sex Slavery: Prostotition Laws and Trafficking for
Sexual Exploitation, European Journal of Law and Economics, No. 1, 2013, p. 94.

18 Edi C. M. Kinney, Appropriations for the Abolitionists: Undermining Effect of the U.S. Mandatory Anti-Prostitution Pledge in the
Fight Against Human quicking and HIV/AIDS, Berkeley Journal of Gender, Law and Justice, 2006, p. 169-170.

19 Georgios Papanicolaou, ibidem, p. 380-381.

20 Brenda Carina Oude Breuil, Dina Siegel, Piet Van Reenen, Annemarieke Beijar, Linda Roos, ibidem, p. 32.

21 Judith Resnik, Law’s Migration: American Exceptionalism, Silent Dialogues, and Federalism's Multiple Ports of Entry, Yale Law
Journal, No. 7, 2005-2006, p. 1662.
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The states following this USA policy (the scholars named it abolition policy) and thus fully equating the
prostitution with human trafficking”get the “carrot” while other states not following it get the “stick”*

The best indicator of this policy is the American Trafficking Victim Protection Act, shortly TVPA** A
part of its provisions, actually the key part from the position of declarative purpose of the act, the
protection of the victims, confirms that the USA went no further from the usual state interests of any
of the countries being the final destination.” Thus, pursuant to § 7105 of the Act, the USA allows
temporary stay to the foreigner only if he/she is a victim of the “severe form of human trafficking”
or a “potential witness in a procedure”? The rightful question to be asked is what happens to all
persons who have been victims of a regular form of human trafficking instead of a severe form? The
potential witness rule forces victims to confront the criminals providing faster and easier criminal
procedure against the organizers, but has nothing to do with the interests of the victim and his/her
human rights. Also, the USA approves only 5,000 so called special “T” entering visas, being the spe-
cial category of visas reserved for human trafficking victims, regardless of the fact how many people
holds the status of victim.” The application of the Act supports the previous statement. Although the
Act provides generous measures of protection and help for the human trafficking victims, during the
first two years after the law was adopted, these people were granted only 23 entering visas, despite the
fact that the estimated number of those who would have right to this position is more than 50,000 per
year, while during the same time only 36 people were successfully prosecuted in criminal proceed-
ings under the charge for organizing the human trafficking.?® Up until the middle of 2003, the total
of 172 visas was granted, while only 113 people were successfully prosecuted.?’, ** The 2005 amend-
ments abrogated the statutory limitation for this criminal act when the victims are children, and
allowed measures of electronic surveillance without the court order along with introducing active
personal approach for application of this law even when the perpetrators are not American citizens,
but instead employees of the legal entities registered in the USA.* The purpose of these amendments
is to widen the possibilities for criminal prosecution for human trafficking, not in the USA, but instead
outside its borders by exporting these rules into other states, which would naturally be the “transit” states.

The legal scholars in Anglo-Saxon states also support this course of actions. They propose changing
the principle or territorial application of criminal law. One proposition is based on the position that instead
of classical, territorial principle, in cases of extraterritorial conspiracy, the applicable rule should be the
protective principle of territorial application of criminal law. This way, the possibilities for criminal prose-
cution are much wider.*> The second proposal goes even further asking for introduction of universal
principle in applications of criminal law when it comes to human trafficking, again for the purpose of
widening the possibilities for criminal prosecution.?® All these suggestions coming from the American
scholars are pointed at widening the possibilities for criminal prosecution abroad.

The efforts and endeavors being invested, at least in discourse, by the USA in fighting against human
trafficking for the purpose of sexual exploitation stand far from the American quite tolerant and friend-
ly relation to the labour exploitation, although the Protocol positions them as the same and completely
equal. The American society is probably the largest consumer of the labour based on exploitation of others
whether as sexual tourists or as users of benefits gained from labour exploitation in developing countries.**
The natural course is that this kind of relation has been transferred onto human trafficking for the
purpose of labour exploitation.

22 See provisions of Article 7102 pursuant to which sex trafficking exists even in the cases when it is completely voluntary, while
different forms of human trafficking for the purpose of labour exploitation have to be committed with use of force or by fraud: The
Trafficking Victim Protection Act of 2000, 22 US.C. § 7102 (8) - (9).

23 Edi C. M. Kinney, ibidem, p. 169-170.

24 The Trafficking Victim Protection Act of 2000, 22 U.S.Code § 7101-7110 (2000)

25 For correct review of criminal and political purposes of this Act, see: Barbara Ann Stolz, Interpreting the U.S. Human Trfficking
Debate Through the Lens of Simbolic Politics, Law & Policy, No. 3,2007, 311-338.

26 The Trafficking Victim Protection Act of 2000, 22 US.C. § 7105 (c) (3) (A) (i)

27 Tbidem, 22 US.C. § 7105 () (2)

28 Dina Franceska Haynes, ibidem I, p. 241.

29 Richard Stephanie, State Legislation and Human Trafficking: Helpful or Harmfull?, University of Michigan Journal of Law Reform,
No. 2, 2004-2005, p. 453, 460.

30 No other developed country, i.e. the state of final destination is an exception. In this manner, Finland, since proscribing human
trafficking as a criminal act in 2004, had only 15 investigations and one final judgment for human trafficking until 2008: Minna
Viuhko, Human Trafficking for Sexual Exploatation and Procuring in Finland, European Journal of Criminology, No. 1, 2010, p. 64;
Scotland had no cases of human trafficking before its courts until 2010: Korin Lebov, Human Trafficking in Scotland, European Journal
of Criminology, No. 1, 2010, p. 87.

31 Cynthia Shepherd Torg, Human Trafficking Enforcement in the United States, Tulane Journal of International and Comparative
Law, No. 2, 2005-2006, p. 510.

32 Joshua D.A. Blackmore, The Jurisdictional Problem of the Extraterritorial Conspiracy, Criminal Law Forum, No. 1, 2006, p. 101.
33 The universal principle should be applied in the same way as for the slavery since human trafficking represents its continuation:
Dina Franceska Haynes, ibidem I, p. 260, footnote 154.

34 Cynthia L. Wolken, Feminist Legal Theory and Human Trafficking in the United States: Towards a New Framework, University of
Marylend Law Journal of Race, Religion, Gender & Class, No. 2, 2006, p. 413-414.
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DIFFERENT COURSES OF ACTION FOR DIFFERENT FORMS
OF EXPLOITATION IN THE USA: THE UNCLE TOM’S CABIN

Notwithstanding the fact that the USA is discursive champion in prosecuting human trafficking for
the purpose of sexual exploitation, it is crusty when it comes to embracing the same course of action for
human trafficking for the purpose of labour exploitation. For this reason this deduction is true for labour
exploitation itself. This does not happen by chance:

»The slave trading and production using the slave working force have created a basis for wealth of the Amer-
ican nation, supporting the industrial revolution and enabling it to project its power to the rest of the world.“**

The American wealth and political power have been built on the “back of slaves, debt laborers and
others like them”*® The working ethics of the American society is completely indifferent to, e.g. exploitation
of foreign working force in American agriculture since this kind of exploitation already left a deep mark
in American culture. Therefore, the American public opinion in most cases does not react to the labour
exploitation. On the other hand, it is highly sensitive, for the purposes beyond the subject matter stated in
the introduction to this essay, to the scenes of sexual exploitation.

The completely different treatment provided for labor and sexual exploitation in the eyes of the Amer-
ican public is well illustrated by the state in American legislation and the fact that during a hundred years
only few acts regulating the forced labor and slavery-like status were adopted. This is highly disproportionate
to the fantastic legal effort invested by the American legislator during the past hundred years (starting from
the 1910 Man Act until the 2000 TVPA) dealing exclusively or in their larger part by sexual exploitation.’”

The summary review of only few provisions of the TVPA provides the previously described image. It
is shaped by the large difference between sex trafficking and all other forms of exploitation (involuntary
servitude, peonage, debt bondage, slavery). These other forms, which are not defined by the Act as labour
exploitation, but instead given a number of names as one may notice, substantially are equal to it. In this
manner, the sexual exploitation exists and is punishable even when it is completely voluntary, and in case it
was committed with use of force or coercion, it is considered as the “severe form of human trafficking”. In
order to mark the labour exploitation with the same label, it has to be committed by use of force or coercion,
and in case there is none of these, it is not punishable at all.*® The conclusion is that a person in the USA
may voluntarily submit himself/herself to the exploitation of his/her labour (e.g. hard working conditions,
low wage, etc.) with no responsibility of the exploiter, while the same situation involving sexual exploitation
(e.g. prostitution) does not exist. The only possible deduction is that the American legislation recognizes the
difference between the engagement in labour and engagement in prostitution. At the same time prostitut-
ing may not be considered as a form of work, otherwise the working engagement of a prostitute would be
tolerable to a certain extent. The state of overstressing sexual to the detriment of labour exploitation is ap-
parent in application of the law. The rough assessments are that the 2/3 of the federal criminal prosecutions
are related to the human trafficking for the purpose of sexual exploitation, while the remaining is related to
all other forms of exploitation.”

Another argument that may be invoked in order to illustrate the benevolent attitude toward labour and
strict attitude towards sexual exploitation in American law is the period of time that was needed to ratify
the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their
Families. Thus, it took the United States 13 years to ratify the afore-mentioned international convention,
while it took only 3 years to ratify the Protocol. This condition on the legislative level exists, although the
evidence of the abuse of the rights of migrant workers in countries of their final destination, including the
US, are well-documented” unlike the data reflecting the occurrence of human trafficking that is, to put it
mildly, seriously questioned in science and is also mentioned in this essay.The reasons for such different
attitudes toward two types of exploitation,which are very close, are best described in the following quote:

“The exploitation such as human trafficking would not be possible unless there is a far less recogniz-
able and insidious exploitation of women and racial minorities which is happening in our society every
day without consequences ... No longer should the largest population of vulnerable victims in the United
States, namely migrant workers on farms, be ignored just because including them into dialogue would nec-
essarily require broad debate about race, ethnicity and failed immigration policy”.*!

35 ]I%rrgs Oliver Horton & Lois E. Horton, Slavery and the Making of America, New York, 2005, p. 7.
36 Ibidem.
37 Rebecca L. Wharton, New Paradigm for Human Trafficking: Shifting the Focus from Prostitution to Exploatation in the TVPA,
William and Mary Journal of Woman and the Law; No. 3, 2010, p. 763-764.
38 The Trafficking Victim Protection Act of 2000, 22 US.C. § 7102 (8) - (9).
39 Rebecca L. Wharton, ibidem, p. 775.
40 Janie Chuang, Beyond A Snapshot: Preventing Human Traficking in the Global Economy, Indiana Journal of Global Legal Studies,
No. 1, 2006, p. 150.
41 America%s are mostly looking for Russian women who work at brothels and for which they are convinced that they are located
somewhere around the corner, while not caring for Hispanic workers who cut their lawns, build their houses or reap their food: Cyn-
thia L. Wolken, quoted, p. 409.
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CONCLUSION

Starting from the easily visible and significant divergence in legal practice with the official public dis-
course in the United States, in which it sees itself as a champion of the fight against human trafficking, this
essay has focused on finding the reasons for this condition. The gap existing between the real and declar-
ative criminal-political approach to human trafficking in the United States can be observed both in the
legislature and in the sphere of practical application of standards dealing with human trafficking.

This situation is attributed mainly to the position, which the United States have on routes of illegal
migration as a state of final destination.The conclusion of this essay is that the real criminal and political
interest of the United States as a state of final destination of passive subjects of trafficking is significantly
different from the proclaimed and declarative interests ofthe fight against this criminal phenomenon and
this applies to all states being in this position.Countries of final destination are interested in dealing with
human trafficking, as well as all other forms of illegal migration primarily in passage or “transit” states of
these migrations. They do it in a way so they keep to themselves the privilege to choose desirable migrants
through legal migration, while for the “undesirable” as states of final destination happen to be “transit”
states.Through international norms governing the fight against human trafficking or through sponsorship
of technical, technological or legal assumptions for the fight against the same, they create a kind of global
prohibitive regime of control over migration by which they perform one type of perfidious replacement of
roles in which the transit states become the states of final destination for those who cannot meet the rigor-
ous requirements of legal migratory flows.

Elsewhere described situation is the consequence of a specific relationship with various types of ex-
ploitation existing in the virtue ethics of the American Society. This society is built on the most severe forms
of labour exploitation, and last of all the countries of Western civilization dealt with slavery. Sensibility of
the American Society towards scenes of sexual exploitation is far not the same as indifference following the
scenes of labour exploitation.It is therefore no wonder that different normative and practical treatment of
human trafficking in the purpose of labour and in the purpose of sexual exploitation appears, being illus-
trated in the essay by using a title of one of the most famous literary works speaking precisely about the at-
titude of American Society toward work and work ethics in general -The uncle Tom’s cabin. One probably
does not need to make a remartk that this is contrary to the intent and letter of the international legal acts
regulating human trafficking which do not make this distinction.

Equal treatment of both exploitations would mean a new social dialogue in the United States, for which,
by all accounts, this society is neither ready nor able, because it would mean a completely new attitude
toward the millions of exploited labour. This new approach would mean their full involvment in society,
i.e. realocation from the margins to the center of social flows, recognition of their employment status and,
consequently, adequate payment for their work. It is likely possible that the latter is the key reason for the
persistence on the old and outdated attitude toward the exploited labour. Moreover, the US, and other
Western societies, are inventing new forms of work engagements which make the position of the workforce
even more unstable and insecure such as leased workers, temporary work, etc. which leads to enhanced
exploitation of emigrant labour force.*
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Summary: The first part of the paper is dedicated to the presentation of the most significant aspects of
the theoretical and international legal framework of the freedom of assembly. The second part concerns the
analysis of the constitutional framework of the freedom of assembly in Serbia. It thereby draws a parallel
with the constitutional solutions of 1990 and points to significant changes in the constitutionalisation of
this right. The main part of the paper deals with the analysis of the legislative framework of the freedom of
assembly. It specially examines the controversial and obsolete provisions of the Public Assembly Act, which
need to be aligned with the Constitution and the European legal standards. This particularly concerns the
provisions on: reporting a public assembly and its location; harmonisation of legislative and constitutional
grounds for restricting the right to public assembly; introduction of effective judicial control (protection)
over the restriction of the right to public assembly. Finally, following the analysis of the existing normative
solutions, the paper provides guidelines for the future legislative framework for the enforcement and pro-
tection of the right to peaceful assembly.

Keywords: public assembly, freedom of assembly; reporting a public assembly; judicial control of public
assemblies.

OUTLINES OF THEORETICAL AND INTERNATIONAL LEGAL
FRAMEWORK OF FREEDOM OF ASSEMBLY

Freedom of assembly is an indispensable form of citizens’ participation in the political and public life of
modern democracies. It is one of the fundamental human rights of the first generation, constitutionalised
as early as in the first French Constitution of 1791 as a democratic means of expressing the will of citizens
directly against the state (Solyom, 2008: 36). Thus, it was initially perceived as a mechanism to control the
state. Freedom of assembly includes the right of individuals to freely express, in association with others,
their opinion on relevant issues in the political community. Undoubtedly, the right to demonstrate and
protest - as history attests - represents relevant segment of the democratic core of modern states (Hamilton,
2007: 84).

Public assembly is a collective meeting or gathering convened for the purpose of expressing the col-
lective attitude or opinion, in a silent or verbal manner, in an outdoor or indoor public place (Stojanovi¢,
2007: 357). It should also be noted that the term ‘public meeting’ refers to various peaceful assemblies aimed
at publicly expressing attitudes to defend certain ideas or achieve interests (Colliard, Leteron, 2005: 499).
In this respect, freedom of assembly is inextricably linked to the freedom of expression, since each public
assembly represents an expression of an attitude.

In order to further clarify the notion of freedom of assembly it should be noted that people
assemble daily in various ways and on various occasions. However, not all situations which concern private
life of individuals fall under the scope of freedom of assembly. In order for an assembly to enjoy special
protection of the state, it needs to be directed towards public action (V. Dimitrijevi¢ et al., 2007: 250). Thus,
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the term ‘assembly’ means intentional and temporary presence of a number of individuals in a public
place for the purpose of expressing common views (Mr$evi¢, 2007: 23). Therefore, ‘peaceful assembly is a
broad term and its existence is not dependent on the purpose of assembly, which may not necessarily be
political, but can be based on other pursuits as well, such as social, religious, cultural, etc. Another factor
of no significance for the existence of this concept is the form of assembly. (Popovi¢, 2012: 358). It can be
practiced in the form of gathering, demonstrations, manifestations or protest processions. Regardless of
the fact that it is an individual human right, freedom of assembly does not exclude the possibility for legal
persons to initiate public meetings (Solyom, 2008: 39). In modern states, most of the public assemblies have
been initiated exactly by political parties, various citizens’ associations or non-governmental organisations.

The theory has crystallised three constitutive elements of the notion of public meeting, which include:
1) temporary character of its duration, i.e. its temporary nature (which distinguishes it from permanent
forms of assembly, e.g. association); 2) organisation for the purpose of pursuing certain causes or goals
(which distinguishes it from accidental (spontaneous) public assemblies); 3) specitic purpose of assemblies
is public expression of ideas or opinions in order to achieve certain interests. Some authors, as one feature
of the notion of public assembly, state the appropriateness of the space designated for public meetings (Gar-
dasevi¢, 2011: 490-497). However, although the space constitutes an element of the exercise of the freedom
of assembly, it is not its essential feature.

International documents guarantee freedom of peaceful assembly (Article 21 of the Covenant on Civil
and Political Rights, Article 11 of the European Convention for the Protection of Human Rights and Fun-
damental Freedoms, Article 15 of the American Convention on Human Rights). However, freedom of
assembly is not an absolute right. The European Convention forbids any restrictions on the exercise of this
right, except those which are prescribed by law and are necessary in a democratic society in the interests
of national security or public safety; for the prevention of disorder or crime, for the protection of health or
morals, or for the protection of the rights and freedoms of others. The same act allows the imposition of
lawful restrictions on the exercise of the freedom of assembly by members of armed forces, of the police
or of the state administration. In order to restrict the freedom of peaceful assembly exercised by these civil
categories it is not necessary to meet the requirements of necessity in a democratic society and of propor-
tionality— the only requirement is that the restriction be provided for in the law. If the participants of an
assembly start acting in a violent manner, such an assembly ceases to enjoy the protection under the Euro-
pean Convention (Popovi¢, 2012: 363).

The previous case law of the European Court has specified the content of the freedom of assembly.
Thus, freedom of peaceful assembly covers not only static meetings, but also public processions. It is, more-
over, a freedom capable of being exercised not only by the individual participants of such demonstration,
but also by those organising it, including a corporate body such as the applicant association’(Christians
against Racism and Fascism v. UK (1980)).

The state has no discretion with respect to authorising assemblies (Popovi¢, 2012: 358). Prohibition
of assemblies on general or unspecified grounds would constitute violation of the freedom of assembly.
Restrictions of this freedom can only be imposed within the frameworks of the positive legal regime of
the state and the jurisprudence of the European Court. An illustrative example is the decision of the Euro-
pean Court in the case Rassemblement juraissen v. Switzerland (1979), which states that ‘a general ban on
demonstrations can only be justified if there is a real danger of their resulting in disorder which cannot be
prevented by other less stringent measures. In this connection, the authority must also take into account the
effect of a ban on processions which do not by themselves constitute a danger for the public order. Only if
the disadvantage of such processions being caught by the ban is clearly outweighed by the security consid-
erations justifying the issue of the ban, and if there is no possibility of avoiding such undesirable side effects
of the ban by a narrow circumscription of its scope in terms of territorial application and duration, can the
ban be regarded as being necessary within the meaning of Article 11(2) of the Convention

The American and British case law, which influenced judicial systems across Europe, developed a legal
standard of clear and imminent danger (clear and present danger test) with a purpose to enable the assess-
ment of all circumstances under which banning a public assembly would be justified (Smerdel, Sokol, 2007:
145). In this context, freedom of assembly can be banned only if upon the assessment of all circumstances
of the case it would be possible to establish the existence of clear and imminent danger for other protected
values and interests in the society and its necessity in a democratic society.

The obligation of the state with respect to freedom of assembly is twofold. On the one hand, there is
a negative obligation to refrain from any action which would interfere with peaceful assemblies. In this
context, another duty of the state is to establish a normative framework which could effectively protect the
exercise of this freedom. ‘Regulations of this nature should not represent a hidden obstacle to freedom of
peaceful assembly, as it is protected by the European Convention' (Oya Ataman v. Turkey (2006)). ‘States
must not only safeguard the right to assemble peacefully, but also refrain from applying unreasonable in-
direct restrictions upon that right’ (Ibid.). Moreover, in addition to nominal proclamation of the right to
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peaceful assembly, the state must establish an effective mechanism for the protection of this human right.
Thus, the European Court, in its judgment in Baczkowski and Others v. Poland (2007), concluded that 'in
order for a remedy to be deemed effective, it must oblige relevant authority to decide in a way that its final
decision is issued before the planned date of the assembly. On the other hand, there is a positive obliga-
tion of the state which means that it has a duty to ensure the exercise of this right, without fear of physical
violence by other persons. The realisation of the freedom of assembly must be accompanied by standard
measures to maintain public order. According to the Court, genuine, effective freedom of peaceful assem-
bly cannot be reduced to a mere duty on the part of the State not to interfere’ (Plattform “Arzte fiir das Leben”
v. Austria (1988)). If necessary, the state should provide police protection, and in some instances even ban
counter-demonstrations (V. Dimitrijevi¢ et al,, 2007: 251). Another important viewpoint of the European
Court is that establishing positive obligation on the state so that ‘such a fear would (not) be liable to deter
associations or other groups supporting common ideas or interests from openly expressing their opinions
on highly controversial issues aftecting the community’ (Plattform “Arzte fiir das Leben” v. Austria (1988)).

Approaches to regulating freedom of peaceful assembly vary across the states. Some states require
only the advance notification of the assembly. Freedom of assembly is more restrictively regulated if prior
permission is required to hold a peaceful assembly. However, the previous jurisprudence of the European
Court has taken the position that subjecting public assemblies to the authorisation system does not in gen-
eral contravene the guaranteed freedom of assembly, since the authorities have a duty to ensure the peaceful
nature of the meeting (Rassemblement jurassien v. Switzerland (1979)).

A dilemma as to the state’s authority to unconditionally disperse an assembly may arise in instances
where positive legal regime provides for the notification obligation, and the citizens gather in a peaceful
and spontaneous manner. In the European Courts view, such ‘an unlawful situation does not justify an
infringement of freedom of assembly’ (Oya Ataman v. Turkey (2006)). Specifically, ‘the Convention Con-
tracting State is not authorised to use inappropriate measures to disperse a meeting, even in the absence
of the prior notification of the meeting. The right to peaceful assembly outweighs the state authority to
maintain public order. As long as the meeting has a peaceful character it cannot be dispersed by the use
of force’ (Popovi¢, 2012: 361). Similarly, the constitutional jurisprudence of Germany provides that ‘no
notification is required in case of spontaneous demonstrations and that the absence of notification does
not justify automatic entitlement to impose dispersals or bans’ (BVerfGE 69, 315 (Brokdorf)). ‘Bans and
dispersals can only be imposed for the protection of legal interests of equal value, with strict observance of
the principle of proportionality, and only if it is evident from the circumstances that these legal interests are
directly endangered’ (Ibid.).

CONSTITUTIONAL FRAMEWORK
OF THE FREEDOM OF ASSEMBLY IN SERBIA

The Constitution of Serbia of 2006 regulates freedom of assembly in an essentially different manner
from that of 1990. Freedom of gathering and of other peaceful assemblies is guaranteed by both current
and previous constitution, which means that citizens are free to assemble in public places; thus, public
assemblies do not require authorisation - freedom of assembly is exercised directly under the Constitution
and can be restricted only by law (on constitutional grounds). Like its predecessor, the current constitution
states as forms of freedom of assembly the gatherings and other assemblies, and thus upholds the open na-
ture of the term ('gathering, demonstrations and other forms of assembly; Article 54 (3)), which is generally
the correct approach. By contrast, however, this constitution introduces two essential novelties with respect
to the right to assemble freely. The first one concerns the advance notification of public assemblies, and
the second one concerns modification, that is, the extension of the provisions pertaining to the grounds
for restricting the freedom of assembly. Specifically, Article 54 of the Constitution states: Citizens may as-
semble freely (paragraph 1); Assembly held indoors shall not be subjected to permission or registering
(paragraph 2); Gathering, demonstrations and other forms of assembly held outdoors shall be reported to
the state body, in accordance with the law (paragraph 3); Freedom of assembly may be restricted by the law
only if necessary to protect public health, morals, rights of others or the security of the Republic of Serbia
(paragraph 4).

Thus, the notification obligation applies only to public assemblies held outdoors, while under the 1990
Constitution this obligation applied to all public assemblies (Article 43). Another issue that may arise in this
respect is the flexibility of the borders of outdoor and indoor spaces, as some spaces can represent both. But
these are factual rather than legal issues, which are considered separately in each particular case.

The second novelty concerns the extension of constitutional grounds on which freedom of assembly
can be restricted. Specifically, two grounds remained unchanged. Freedom of assembly can thus still be re-
stricted by law only if it is necessary to: 1) protect public health; and 2) protect morals. Two sets of grounds
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under the 1990 Constitution which concern the safety of persons and property and the prevention of the
obstruction of traffic were replaced by new grounds, since the current constitution provides that freedom
of assembly can now be restricted for the purpose of protecting the rights of others or the security of the
Republic of Serbia. Thus, in fact, the range of grounds for restricting the freedom of assembly was extended,
since the formulation rights of others’ includes the right (of others) to safety of the person and property,
and yet the safety of the person and property includes the safety (obstruction) of public traffic, and other
rights which need to be explicitly stated in the law; in accordance with somewhat wider grounds referred to
in Article 11 (2) of the European Convention and with the Constitution of Serbia.

LEGISLATIVE FRAMEWORK
OF THE FREEDOM OF ASSEMBLY IN SERBIA

The Public Assembly Act of Serbia (Official Gazette of SRS Nos. 51/92, 53/93, 67/93, 48/94; Official Ga-
zette of FRY No. 21/2001 - Decision of the Constitutional Court of FRY; Official Gazette of RS No. 101/2005
— other law) was adopted in 1992 and has not, in the meantime, been aligned with the Constitution. Gen-
eral constitutional deadline for bringing the Act in compliance with the highest legal act expired one year
after the adoption of the Constitution, namely in 2007.

The Actin its Article 2 defines that public assembly of citizens refers to ‘organising and holding a meet-
ing or other type of gathering in a location adequate for that purpose (henceforth referred to as: public
assembly). Thus, apart from meeting, assembly is to be understood to mean all other gatherings which
can be convened in an appropriate location. In addition, the Act separately determines ‘public procession,
which, in line with legal provisions (Article 3 and Article 6 (4)), could be defined as a reported, and in the
designated location held, uninterrupted motion of the participants of public assembly along a determined
route, from its starting point to the point of its termination. The appropriate location is another element of
the legal term public assembly (Article 2, paras 2-6). A location is deemed appropriate if it is accessible and
suitable for gathering of persons whose number and identity is not established in advance. And, secondly,
the location should be accessible and suitable in that it does not cause threat to health, public morals, or ob-
struction to traffic safety or safety of persons and property (constitutional grounds for restricting freedom
of assembly under the 1990 Constitution). According to the Act, locations appropriate for public assemblies
are designated by municipal or city regulations. In these locations, public assemblies can be held between 8
a.m. and 2 p.m. and between 6 p.m. and 11 p.m., with the maximum duration of three hours. The exception
is the space in the vicinity of the National Parliament building at the time immediately before and during
the sessions, where and when public meetings are not allowed.

As can be inferred, it is becoming more difficult for legal provisions concerning appropriate location to
correspond with modern constitutional provisions on freedom of assembly. Namely, a number of issues are
open in relation to future legal provisions on the location of public assemblies. It seems indisputable that it
should remain an element of the legal concept of public assembly, but the forthcoming legal solutions need
to strike a balance between the appropriate (suitable) location and the exercise of freedom of assembly.
Obviously, rigid provisions concerning the appropriate location cause restriction of the substance of the
right to peaceful assembly and avoid constitutional provisions on freedom of assembly. In contrast, overly
liberal perception of the appropriate location can cause an unjustified standstill in the daily, ‘ordinary life’
The appropriate location, thus, needs to be specified in relation to the rights of others. Additionally, the pro-
vision that the appropriate location should be designated by municipal or city regulations seems no longer
sustainable, as restrictions of the rights and freedoms can be imposed solely by law, in accordance with the
Constitution, and with regard to specific objective criteria, and not by an act of lower legal force (Article 20
of the Constitution). Restrictions pertaining to the space in front of the Parliament and the time before and
during the sessions are somewhat in contradiction with the very idea of public gathering and the freedom
of expression; however, it seems to be possible to keep them in place, since, by far stretched interpretation,
they could be subsumed under the constitutional grounds specified as ‘rights of others; or ‘the security of
the Republic of Serbia. The new legal provisions on appropriate location could refer only to outdoor spac-
es, but, understandably, not just any. In this respect, the provisions concerning assemblies held in indoor
spaces become superfluous.

The provisions of the Act which concern the reporting of public assemblies contravene the Constitution
in that they provide that all forms of public assemblies are subject to notification obligation, while the Con-
stitution provides for this obligation only for assemblies held in outdoor spaces. Since the one-year consti-
tutional deadline for the alignment of the Act with the Constitution expired, it is now the Constitution that
should be directly applicable in this area. However, the problem is that the police practice directly enforces
the laws, and is thus allowed to rely on outdated legal provisions on the reporting of public assemblies. It
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is praiseworthy, though, that, in general, the practice favours constitutional provisions on reporting and
refrains from preventing the holding of unregistered public assemblies.

In regard to public assembly of foreigners, that is, the convening, holding and participation of foreign-
ers in such an assembly, mere notification is not sufficient, but it requires prior authorisation by the police.
Even in the 2006 Constitution, freedom of assembly is proclaimed in favour of citizens (Article 54(1)). Since
the reasons of gathering of foreigners are not always of political nature, the ‘Constitution should have, under
the specific conditions, proclaimed that the right was to extend to foreigners as well’ (Simovi¢, Zekavica,
2012: 306). However, while the freedom of assembly of foreigners is not explicitly proclaimed in the Con-
stitution, with new legal provisions it would be possible to establish a single (equal) legal regime of freedom
of assembly, therefore, the system of notification, and not authorisation. This will primarily contribute to
reduced administration in the exercise of the right to assemble, then to higher level of democratic freedoms,
and the proclaimed freedom can nonetheless be restricted in accordance with the Act, on the occurrence
of any of the above stated grounds. Therefore, the permission for a public assembly of foreigners is another
superfluous provision.

Whilst the Constitution provides for a mandatory reporting of public assemblies held in outdoor spac-
es, future legal provisions should be more restrictive regarding this notification obligation —therefore, only
some, and not all public assemblies held outdoors, subject to the number of participants and the purpose
of gathering.

In regard to prohibition of public assemblies, our legal system recognises two separate regimes, estab-
lished by the same law (Public Assembly Act) - temporary ban and ‘permanent’ ban on public assemblies.
One regime is decided by the court, and the other by the police.

The provisions of Articles 9 and 10 of the Act regulate instances in which competent authority (police
station in the territory where the assembly is held) can only temporarily ban the holding of a public assem-
bly, including where the assembly is directed toward violent change of the constitutional order, violation
of territorial integrity and autonomy;, breach of human and civil rights and freedoms guaranteed by the
Constitution, provoking and inciting national, racial and religious animosity and hatred. The police notify
assembly organiser of the temporary ban not later than 12 hours before the scheduled beginning of the
assembly. Within the same time period, the police submit a substantiated claim to the competent court to
make a decision (final) on banning the assembly, for any of the above reasons. The competent court holds
a hearing within 24 hours upon the receipt of the claim, summoning both the claimant and the organiser.
The court can decide to deny the claim of the police and annul its decision on temporary ban, or to ban
the public assembly. Either party is entitled to lodge an appeal against the first-instance decision within 24
hours of the receipt of the decision. Such appeal is lodged with the Supreme Court of Cassation, and the
court’s Council decides on the appeal within 24 hours upon its receipt. In this procedure relevant provisions
of the Criminal Procedure Code are applied accordingly and subsidiarily.

We conclude that, in this respect, the legislator fully regulated the procedure for the court decision on
the ban on public assemblies in that it provides for (by prescribing deadlines) urgency, observance of the
principle of contradiction, judicial decision-making in two instances, whereby the appeal against the court’s
decision is decided by the highest court in Serbia. However, regulated in this manner, the procedure for
the restriction of freedom of assembly is applicable only with respect to the above (‘incriminating’) reasons
for temporary ban, which were ‘derived (extracted) from the previous constitution; while they are not in-
consistent with the existing constitutional reasons for the restriction (they could be subsumed under ‘the
security of the Republic of Serbia’ or ‘rights of others’).

The same Act, in its Article 11, provides for special regime of banning public assemblies on the grounds
of ‘preventing obstruction of public transport, threat to health, public morals or safety of persons and prop-
erty’ (grounds incorporated from the 1990 Constitution). In this respect, it is not a temporary ban, nor does
the Act prescribe the authority of the court to decide on the ban; instead, public assembly is ‘permanently’
banned by the competent authority, that is, a regional organisational unit of the police (and the Ministry
of Interior, upon a complaint). The police have to notify the organisers of any ban on holding the public
assembly at least 12 hours before the beginning of the assembly. The Act is scarce in this respect, containing
only the provision that a complaint against the decision to ban an assembly cannot postpone its enforce-
ment (Article 11(3)). This procedure, in which the ban is decided, is a special administrative procedure, and
the decision banning public assembly has features of an administrative act. The issuance and the enforce-
ment of the decision give rise to personal administrative-legal relationship (dispute).

However, due to such legislation (Article 11), the Constitutional Court only partially upheld the con-
stitutional appeal of the Association ‘Pride Parade Belgrade’ (Parada ponosa Beograd), by finding that the
decision of the Mol (Police station Savski Venac) violated the right to judicial protection under Article 22
(1) and the right to legal remedy under Article 36 (2) of the Constitution of Serbia (Decision UZ 5284/2011
as of 18.4.2013). The Court based its decision to partially uphold the appeal on the reasons which reduce
to the absence of effective protection of freedom of assembly, in fact, to the deficiencies in the very Act,
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since the competent authority acted in accordance with the law lacking appropriate quality. As stated in the
reasoning of the Decision, ‘violations of the rights are a consequence of the manner in which the exercise of
the freedom of assembly is regulated by the effective law’

The provisions on termination of public assemblies, as well as those on the ban, should be revised and
aligned with the Constitution. On the other side, the provision allowing the police to prevent the holding of
a public assembly which was not previously reported (Article 14) should not exist in the future law. Specif-
ically, the conditions for the exercise of this specific freedom, which is realised directly under the Constitu-
tion, cannot be determined by law in this way. Even now, not every unreported assembly is prevented by the
police, but, instead, the police initiates the sanctioning procedure with the competent court, with respect to
assemblies held outdoors.

CONCLUSION

The Public Assembly Act of the Republic of Serbia is inconsistent not only with the Constitution, but
also with the achieved level of democratic development. However, its long-continued application and, more
importantly, the practically unimpeded exercise of the freedom of assembly in Serbia, evident by the fact
that the relevant case-law is almost non-existent, all attest to its significance. Nevertheless, the absence of the
case law is hardly surprising, when one observes the fact of ineffectiveness of the envisaged judicial review
procedure for decisions banning public assemblies. When the police ban a public assembly, it does so in a
manner that is easier for them - on the existence of a legal ground for a ban. In such instances, the review
provided under the ‘general administrative legal system’ is inefficient, due to general and long deadlines.

Undoubtedly, the Public Assembly Act should be innovated in several, important aspects of the en-
forcement and protection of freedom of assembly. It is necessary, in accordance with constitutional provi-
sions and European legal standards, to modernise the provisions on the types of public assemblies, and on
reporting of assemblies by types; to regulate, in a way to reflect modern developments, the appropriate lo-
cation for holding public assemblies; and, most importantly, to consolidate the two current special regimes
(temporary and permanent) of the ban on public assembly into a single regime.

Explicit emphasis should be placed on the necessity to modernise the provisions on reporting the hold-
ing of public assemblies. First of all, the Constitution introduced a new provision that public assemblies
should be reported only when held in outdoor spaces, which is another issue that should be included in the
law and the current obsolete provision on the notification obligation, which relates to all forms of assemblies
(even in the indoor spaces), eliminated. Next, the grounds for the restriction of public assemblies, as speci-
fied in the Act and in the Constitution, obviously contradict each other. Therefore, the legal grounds for the
restriction of freedom of assembly need to be harmonised with those of the Constitution. Finally, a special,
and, it can be said, the most serious problem is the fact of the lack of real legal presumptions for the judicial
protection against the restriction of freedom of assembly, which can cause reducing of this freedom in prac-
tice to nudum ius. Specifically, the established judicial review procedure for decisions imposing ‘temporary
ban’ on public assemblies is not disputable in general. Of much greater concern, however, is the omission
from the Act of the special provisions on the judicial review of administrative dispute decisions banning
the holding of public assemblies, instead of which ‘general administrative legal regime’ applies. Thus, since
the Act fails to provide for a special judicial review procedure, special (shorter) deadlines for lodging the
appeal and for acting on the appeal, as well as the deadline for filing a claim initiating the administrative
dispute, and to determine the administrative judicial procedure as urgent, then the general deadlines apply
from the Act on General Administrative Procedure (GAP) and the Act on Administrative Disputes (AD)
(general deadline for lodging an appeal under the GAP is 15 days, and for the delivery of the decision on
the appeal another 30 days, that is, 60 days from the date of lodging of the appeal). It is only then that the ju-
dicial review of the administrative dispute decision banning public assembly can follow, which is, if general
deadlines from the AD apply, rather meaningless, as it comes long after the time planned for the holding of
the public assembly. For this reason, it is necessary to establish de lege ferenda the effective judicial review
system for public assemblies, by setting, under a special legal regime, short deadlines for the judicial review
(administrative and courts) of decisions restricting the freedom of assembly, in which the compliance (and
appropriateness) of decisions should be assessed before the time scheduled for the assembly.

REFERENCES

1. Colliard, C-A., Leteron R; Libertes publiques, 8 edition, Editions Dalloz, Paris, 2005

2. Dimitrijevi¢, V., i dr.: Medjunarodno pravo ljudskih prava (International Human Rights Law), Beogradski
centar za ljudska prava, Beograd, 2007

-254 -



THE ENFORCEMENT AND PROTECTION OF FREEDOM OF ASSEMBLY IN THE REPUBLIC OF SERBIA

3. Gardasevi¢, D.; Pravo na javno okupljanje u hrvatskom i komparativnom pravu (The Right to Public
Assembly in Croatian and Comparative Law), Zbornik radova Pravnog fakulteta u Splitu, 3/2011

4. Hamilton, M.: “Freedom of Assembly, Consequential Harms and the Rule of Law: Liberty-limiting Prin-
ciples in the Context of Transition”, Oxford Journal of Legal Studies, Vol. 27, No. 1/2007, pp. 75-100

5. Mileti¢, S. Jugovi¢, S.; Pravo unutrasnjih poslova (Police Law), Kriminalisticko-policijska akademija, Be-
ograd, 2012

6. Mrsevi¢, M.: Ka demokratskom drustvu-sloboda javnog okuplianja, pravo svih (Towards a Democratic
Society — Freedom of Assembly, The Right of All), Institut drustvenih nauka, Beograd, 2007

7. Popovi¢, D.; Evropsko pravo ljudskih prava (European Human Rights Law), Beograd, 2012

8. Simovi¢, D., Petrov, V.: Ustavno pravo (Constitutional Law), Kriminalisticko-policijska akademija, Be-
ograd, 2014

9.Simovi¢ D., Avramovi¢ D.: Zekavica R; Ljudska prava (Human Rights), Kriminalisticko-policijska
akademija, Beograd, 2013.

10. Simovi¢ D., Zekavica R.; Policija i ljudska prava (Human Rights and Police), Kriminalisticko-policijska
akademija Beograd, 2012

11. Smerdel, B., Sokol, S.: Ustavno pravo (Constitutional Law), Pravni fakultet u Zagrebu, Zagreb, 2007

12. Solyom, P: “The Constitutional Principles of Freedom of Assembly in Hungary”, Fundamentum,
5/2008, pp. 36-45

13. 13. Stojanovi¢, D.: Ustavno pravo (Constitutional Law), Sven, Nis, 2007

- 255 -






UDC: 347.951:341.645(4)
343.431

CASE-LAW OF THE EUROPEAN COURT
OF HUMAN RIGHTS RELATING
TO TRAFFICKING IN HUMAN BEINGS

Bojan Milisavljevic'
Bojana Cuckovic?
University of Belgrade, Faculty of Law

Abstract: The paper analyzes four judgments of the European Court of Human Rights which, either
directly or indirectly, deal with situations that may be qualified as trafficking in human beings. As opposed
to the early judgment in Siliadin v. France where the Court ignored the applicant’s claim that she had been
subjected to trafficking and instead took the position that the applicant was held in servitude and subjected
to forced labour within the meaning of Article 4 of the European Convention on Human Rights and Fun-
damental Freedoms, in Rantsev v. Cyprus and Russia the Court explicitly concluded that circumstances of
the case attributed to human trafficking which fell within the ambit of Article 4. The Court considered that
the absence of an express reference to trafficking in the Convention did not constitute an obstacle to qualify
it as slavery, servitude or forced or compulsory labour. In addition to criticizing the Courts judgment in
Rantsev v. Cyprus and Russia for not providing clear legal distinctions between the concepts of slavery and
human trafficking, the paper also focuses on the Court’s most valuable contribution as regards human
trafficking cases — identification of high standards in relation to States positive obligations. The authors
also analyze two recent cases delivered by the Court in 2012 — case of M. and Others v. Italy and Bulgaria
and case of C.N. v. The United Kingdom. Even though the facts of these two cases included the elements
of human trafficking, the Court did not qualify these situations as trafficking. It is argued that the Court’s
case-law does not offer clear guidance for qualifying human trafficking as slavery, nor does it set precise
standards as regards the necessary link between the provisions of Article 4 of the Convention with human
trafficking and various types of exploitation enumerated in definitions of trafficking in human beings con-
tained in relevant international treaties.

Key words: Human Trafficking, European Court of Human Rights, Slavery, Servitude, Positive Obli-
gations.

INTRODUCTION

The problem of human trafficking has long been present in the international community but it is only
recently that an organized action against this detrimental phenomenon has occurred. Several legal instru-
ments aimed at preventing human trafficking were adopted at the universal level. In addition, at region-
al level, the Convention on Action against Trafficking in Human Beings was adopted within Council of
Europe in 2005 and it came into force in 2008. Furthermore, the European Court of Human Rights has
had only few cases that dealt with issues which are now recognized as trafficking. This paper analyzes the
judgments of the European Court delivered in cases of violation of Article 4 of the European Convention
on Human Rights and Fundamental Freedoms.

AN EARLY STAGE - CASE OF SILIAD IN V. FRANCE

A Togo national brought an application against France in 2001 for the alleged violation of Article 4 of
the European Convention, claiming that French authorities failed to protect her from being held in slavery
and subjected to forced labour. As the Chamber found that the application was admissible, it decided to
initiate proceedings on the merits.* The applicant came to Paris in the beginning of 1994 when she was
15 years old, accompanied by a woman who was also of Togo nationality. Her arrival was agreed with her

1 bojan@ius.bg.ac.rs

2 cuckovic@ius.bg.ac.rs

3 NThis paper is the result of the research conducted within the project “Identity Transformation of Serbia” (“Identitetski preobrazaj
Srbije”) supported by the University of Belgrade Faculty of Law. ECtHR, Case of Siliadin v. France, Application No. 73316/01, Judg-
ment of 26 July 2005, p. 2.
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father and she was supposed to attend school in France. It was arranged that the applicant would provide
housework services to her until she paid for air ticket costs and that she would subsequently assist the ap-
plicant to find the job. However, she was lent to another French family, forced to stay and work for them
without any salary and her passport was taken away from her. The applicant did the housework all day long,
prepared meals and looked after the children. In 1998 the police raided the apartment and found that she
had been held in slavery and exploited for providing domestic services for three years.

There is a widespread phenomenon of labour exploitation in France, especially women of African or-
igin.* Slavery is prohibited by numerous international documents.” The same applies to Article 4 of the
European Convention on Human Rights.® Council of Europe has long worked on the Convention on Ac-
tion against Trafficking in Human Beings and it was finally signed in 2005 and entered into force in 2008.
Today, this Convention has 42 members and it quickly became a generally accepted act in this area. Human
trafficking is defined in Article 4 in the following manner: “Trafficking in human beings shall mean the
recruitment, transportation, transfer, harbouring or receipt of persons, by means of the threat or use of force
or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of
vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a person having
control over another person, for the purpose of exploitation. Exploitation shall include, at a minimum, the
exploitation of the prostitution of others or other forms of sexual exploitation, forced labour or services,
slavery or practices similar to slavery, servitude or the removal of organs.“ Furthermore, all States are re-
quired to take measures to prevent human trafficking and to include appropriate criminal offences in their
national legal framework.

The Siliadin judgment invokes relevant international documents that relate to both slavery and forced
labour. The Forced Labour Convention is one of the mentioned documents.” Forced labour is referred to as
“all work or service which is exacted from any person under the menace of any penalty and for which the
said person has not offered himself voluntarily“® Other documents include the Slavery Convention, signed
in Geneva on 25 September 1926, which came into force on 9 March 1927, Supplementary Convention on
the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery® and International
Convention on the Rights of the Child, dated 20 November 1989.° The latter is particularly important for
the case at hand since it guarantees the protection of children from forced labour and any form of slavery
and the applicant was a minor during most of the exploitation period. In addition, the Court concluded that
exhaustion of local remedies should include not only criminal protection of the victim, but also the ability
to achieve full compensation for damages suffered from forced labour through civil law proceedings: “crim-
inal proceedings did not represent the only effective remedy in cases of this kind, but civil proceedings,
making it possible to obtain redress for the damage suffered must in principle be open to children who have
been subjected to ill treatment”!' The Court recalled its previous case-law.'* It also stressed the obligation
incumbent upon France, which it has according to the provisions of the Convention on the Prevention
of Forced Labour adopted by the International Labour Organization: “The competent authority shall not
impose or permit the imposition of forced or compulsory labour for the benefit of private individuals,
companies or associations.”"?

In its judgment, the Court further proves the existence of the obligation of France to take all necessary
measures in order to prevent any exploitation of children, including labour exploitation. Such an obliga-

4 This is confirmed by the following report: “In France, since its foundation in 1994, the Committee against Modern Slavery (CCEM)
has taken up the cases of over 200 domestic slavery victims, mostly originating from West Africa (Ivory Coast, Togo, Benin) but also
from Madagascar, Morocco, India, Sri Lanka and the Philippines. The majority of victims were women (95%). One-third arrived in
France before they came of age and most of them suffered physical violence or sexual abuse. The employers mostly came from West
Africa or the Middle East. 20% are French nationals. 20% enjoyed immunity from prosecution, among them one diplomat from Italy
and five French diplomats in post abroad. Victims working for diplomats mainly come from India, Indonesia, the Philippines and Sri
Lanka. It has been estimated that there are several thousand victims of domestic slavery in France” Report by the Committee on Equal
Opportunities for Women and Men, dated 17 May 2001 (extract).

5 Milisavljevi¢, B., ,, Aktivnosti Ujedinjenih nacija u pogledu spre¢avanja trgovine ljudima', Pravni Zivot, 2011, pp. 219-233.

6 Article 4: Prohibition of slavery and forced labour: 1.No one shall be held in slavery or servitude. 2. No one shall be required to
perform forced or compulsory labour. 3.For the purpose of this article the term “forced or compulsory labour” shall not include: a. any
work required to be done in the ordinary course of detention imposed according to the provisions of Article 5 of this Convention or
during conditional release from such detention; b. any service of a military character or, in case of conscientious objectors in countries
where they are recognised, service exacted instead of compulsory military service; c. any service exacted in case of an emergency or
calamity threatening the life or well-being of the community; d. any work or service which forms part of normal civic obligations.

7 Adopted on 28 June 1930 by the General Conference of the International Labour Organisation (ratified by France on 24 June 1937).
8 Article 2 of the Forced Labour Convention.

9 Adopted on 30 April 1956 and came into force in respect of France on 26 May 1964.

10 Came into force in respect of France on 6 September 1990.

11 ECtHR, Case of Siliadin v. France, Application No. 73316/01, Judgment of 26 July 2005, p. 24.

12 ECtHR, Case of Calvelli and Ciglio v. Italy ([GC], no. 32967/96, ECHR 2002-I), ECtHR, Case of Z and Others v. the United King-
dom ([GC], no. 29392/95, § 109, ECHR 2001-V).

13 Article 4 § 1 of the Forced Labour Convention, adopted by the International Labour Organisation (ILO) on 28 June 1930 and
ratified by France on 24 June 1937.
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tion arises from a number of conventions which are in force in respect of France."* The Convention on the
Rights of the Child specifically provides for protection of children from any possible abuse: “States Parties
recognise the right of the child to be protected from economic exploitation and from performing any work
that is likely to be hazardous or to interfere with the child’s education, or to be harmful to the child’s health
or physical, mental, spiritual, moral or social development”"®

In the present case, the problem encountered by the Court related to the fact that Convention on Action
against Trafficking in Human Beings was not yet in force. Therefore, certain cases that are now indisputably
considered as human trafficking could not have been recognized as such. This refers to the status of slavery,
servitude, forced labour, transfer of persons and similar practices. Had the Human Trafficking Convention
entered into force, the Court could have been in a position to qualify applicant’s situation as human traffick-
ing. The Court concluded that the applicant was held in the position of forced labour against her will since
she worked for a longer period of time without receiving money for her work, whereas her documents were
seized which made it impossible for her to address any institution for help due to her unregulated residence
in the French territory. The Court further stated that her position did not fit into the classic definitions of
slavery and servitude since such powers were not performed over her by the persons in whose house she
used to be held. It also came to a conclusion that the applicant was held in a position of subordination since
she had no freedom of movement, no freedom to receive education, to socialize and she had to work up to
fifteen hours every day. In addition, the applicant, who was afraid of being arrested by the police, was not
in any event permitted to leave the house, except to take the children to their classes and various activities.
Thus, she had no freedom of movement and no free time."* The Court also found that the applicant failed
to be fully and adequately protected from the position in which she was held and that, therefore, positive
obligation of France under Article 4 of the European Convention on Human Rights had been violated. The
Court took the position that in those circumstances, “the criminal-law legislation in force at the material
time did not afford the applicant, a minor, practical and effective protection against the actions of which
she was a victim>"”

RANTSEV V. CYPRUS AND RUSSIA -
THE FIRST HUMAN TRAFFICKING CASE

The applicant filed the Application against Cyprus and Russia in 2004. The applicant complained under
Articles 2, 3, 4, 5 and 8 of the Convention about the lack of sufficient investigation into the circumstances of
the death of his daughter, the lack of adequate protection of his daughter by the Cypriot police while she was
still alive and the failure of the Cypriot authorities to take steps to punish those responsible for his daugh-
ter’s death and ill-treatment. He also complained under Articles 2 and 4 about the failure of the Russian
authorities to investigate his daughter’s alleged trafficking and subsequent death and to take steps to protect
her from the risk of trafficking. Finally, he complained under Article 6 of the Convention about the inquest
proceedings and an alleged lack of access to court in Cyprus.

The applicant’s daughter came to Cyprus in 2001 in order to act in a cabaret. Her residence status in
Cyprus was unresolved and she was detained by police for questioning. She was soon released and she
returned to the cabaret where she worked. After a short period of time, she was found dead near the apart-
ment in which she resided.

The Court recalled certain documents in the context of human trafficking in Cyprus. These included
the reports of the Council of Europe’s Commissioner for Human Rights and the report of the Cypriot Om-
budsman which both highlight the acute nature of the problem in Cyprus, where it is widely acknowledged
that trafficking and sexual exploitation of cabaret artistes is of particular concern.'®

As for Russia’s responsibility for failing to prevent actions that are associated with human trafficking,
the Court noted that Russia could not have exercised its jurisdiction outside its territory, namely in the
territory of Cyprus, because the territorial jurisdiction is limited. In this regard, the Court referred to the
case of Bankovi¢ and others v. Belgium." It further questioned “the extent to which Russia could have taken

14 Article 1 of the Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar to
Slavery, adopted on 30 April 1956, which came into force in respect of France on 26 May 1964.

15 Article 32, International Convention on the Rights of the Child of 20 November 1989, which came into force in respect of France
on 6 September 1990.

16 ECtHR, Case of Siliadin v. France, Application No. 73316/01, Judgment of 26 July 2005, p. 33, para. 175.

17 1Ibid., p. 36, para. 148.

18 ECtHR, Case of Rantsev v. Cyprus and Russia, Application No. 25965/04, Judgment of 7 January 2010, p.46.

19 ECtHR, Case of Bankovi¢ and Others v. Belgium and 16 Other Contracting States (dec.) [GC], no. 52207/99, §$ 59-61, ECHR
2001-XIL
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steps within the limits of its own territorial sovereignty to protect the applicant’s daughter from trafficking,
to investigate allegations of trafficking and to investigate the circumstances leading to her death”?

In addition, the Court considered whether both Russia and Cyprus took all the appropriate measures
in order to enable the respect of the State’s general duty under Article 1 of the Convention to “secure to
everyone within [its] jurisdiction the rights and freedoms defined in [the] Convention’}*' and, particularly,
Article 2 which refers to the right to life. It closely examined whether the acts of organs of respondent States
were in accordance with the Court’s case-law relating to lethal consequences.”

The Rantsev case is interesting due to the fact that the issue of State responsibility was specifically ad-
dressed. Of importance here are the standards that apply to attribution which are to be located in the work
of the International Law Commission,” doctrine* and jurisprudence.” However, for the purpose of this
paper, special attention needs to be accorded to the potential violation of Article 4 of the Convention re-
lating to slavery, servitude and forced or compulsory labour. In the case at hand “there was nothing in the
investigation file, nor was there any other evidence, to indicate that Ms Rantseva was held in slavery or

servitude or was required to perform forced or compulsory labour*

The Court here correctly concluded that Article 4 of the Convention did not distinguish between
several concepts: “The Court recalls that Article 4 makes no mention of trafficking, proscribing ‘slavery,
‘servitude’ and ‘forced and compulsory labour”? Therefore, of particular importance is the Court’s juris-
prudence relating to cases which gave content to the terms listed above. The Court dealt with the meaning
of slavery in the case of Siliadin v. France.® It interpreted the concept of subordination in the case of Van
Droogenbroeck v. Belgium.? It also had the opportunity to discuss the issue of forced labour.* In its Siliadin
judgment, the Court confirmed that Article 4 entailed a specific positive obligation on member States to
penalize and prosecute effectively any act aimed at maintaining a person in a situation of slavery, servitude
or forced or compulsory labour.*! The Court observes that the Palermo Protocol and the Anti-Traffick-
ing Convention refer to the need for a comprehensive approach to combat trafficking which includes the
measures to prevent trafficking and to protect victims, in addition to the measures to punish traffickers. In
the case at hand, the Court concluded that Cyprus adopted relevant legislation regarding the prevention of
trafficking in accordance with positive obligations under the Palermo Protocol on the Prevention of Trans-
national Organized Crime. However, despite the adopted legal acts, the persons who were under suspicion
of being victims of human trafficking often entered the territory of Cyprus, which was also pointed out
by the High Representative of the Council of Europe for Human Rights in his 2003 report.*> Based on the
findings in the Rantsev case, the Court concluded that “the regime of artiste visas in Cyprus did not afford
to Ms Rantseva practical and effective protection against trafficking and exploitation” and that there had
accordingly been a violation of Article 4 in this regard.”* The obvious failure of Cypriot authorities related to
the victim’s careless release from custody despite her illegal residence in Cyprus.*

As regards the action undertaken by the Cypriot police, the Court came to the following conclusion:
“First, they failed to make immediate further inquiries into whether Ms Rantseva had been trafficked. Sec-

20 ECtHR, Case of Rantsev v. Cyprus and Russia, Application No. 25965/04, Judgment of 7 January 2010, p. 48.

21 Ibid, p. 54.

22 ECtHR, Case of McCann and Others v. the United Kingdom, 27 September 1995, § 161, Series A no. 324; ECtHR, Case of Kaya
v. Turkey, 19 February 1998, § 86, Reports 1998-1.

23 Draft articles on Responsibility of States for Internationally Wrongful Acts, with commentaries, 2001.

24 Annacker, C., ,Part Two of the ILC’s Draft Articles on Stare Responsibility, German Yearbook of International Law, 37/1994, p.
206; Aust, H.P, “Through the Prism of Diversity: the Articles on State Responsibility in the Light of the ILC Fragmentation Report’,
German Yearbook of International Law, 49/2006, p. 165; Crawford, J., The ILC Articles on State Responsibility, Cambridge, 2002, Craw-
ford, J., “Revising the Draft Articles on Stare Responsibility”, European Journal of International Law, 10/1999, p. 435; Milisavljevi¢, B,
“Pripisivost kao uslov odgovornosti drzave u medunarodnom pravu’, Anali Pravnog fakulteta Univerziteta u Beogradu, 2/2012, pp.
185 - 207.

25 Phosphates in Morocco, Judgment, 1938, PC.L]., Series A/B, No. 74, p. 10, at p. 28. See also S.S. “Wimbledon’, 1923, PC.L]., Se-
ries A, No. 1, p. 15, at p. 30; Factory at Chorzow, Jurisdiction, Judgment No. 8, 1927, PC.L],, Series A, No. 9, p. 21; and ibid., Merits,
Judgment No. 13, 1928, PC.L],, Series A, No. 17, p. 29, Corfu Channel, Merits, Judgment, I.C.J. Reports 1949, p. 4, at p. 23, Military
and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Merits, Judgment, .C.J. Reports 1986, p.
14, at p. 142, para. 283, and p. 149, para. 292, Gabcikovo-Nagymaros Project, at p. 38, para. 47, Reparation for Injuries Suffered in the
Service of the United Nations, Advisory Opinion, I.C.J. Reports 1949, p. 174, at p. 184, Interpretation of Peace Treaties with Bulgaria,
Hungary and Romania, Second Phase, Advisory Opinion, I.C.J. Reports 1950, p. 221.

26 ECtHR, Case of Rantsev v. Cyprus and Russia, Application No. 25965/04, Judgment of 7 January 2010, p. 62.

27 Ibid., p. 66.

28 ECtHR, Case of Siliadin v. France, Application No. 73316/01, Judgment of 26 July 2005, p. 33, para. 122.

29 ECtHR, Case of Van Droogenbroeck v. Belgium, Commission’s report of 9 July 1980, paras. 78-80, Series B No. 44.

30 ECtHR, Case of Van der Mussele v. Belgium, 23 November 1983, p. 34, Series A no. 70.

31 ECtHR, Case of Rantsev v. Cyprus and Russia, Application No. 25965/04, Judgment of 7 January 2010, p.69.

32 The Commissioner expressed regret that, despite concerns raised in previous reports and the Government’s commitment to
abolish it, the artiste work permit was still in place.

33 ECtHR, Case of Rantsev v. Cyprus and Russia, Application No. 25965/04, Judgment of 7 January 2010, p.72.

34 The Court emphasized that “Ms Rantseva was taken by her employer to Limassol police station. Upon arrival at the police station,
M.A. told the police that Ms Rantseva was a Russian national and was employed as a cabaret artiste. Further, he explained that she had
only recently arrived in Cyprus, had left her employment without warning and had also moved out of the accommodation provided
to her. He handed to them her passport and other documents.” Ibid., p. 73.
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ond, they did not release her but decided to confide her to the custody of M. A. Third, no attempt was made
to comply with the provisions of Law 3(1) of 2000 and to take any of the measures in section 7 of that law to
protect her” The Court accordingly concluded that “these deficiencies, in circumstances which gave rise
to a credible suspicion that Ms Rantseva might have been trafficked or exploited, resulted in a failure by the
Cypriot authorities to take measures to protect her”* There had accordingly been a violation of Article 4
in this respect also.

As for Russia’s responsibility for the violation of Article 4, the Court noted that the fact that a person was
not located in its territory did not automatically mean that Russia could not be held liable. Even though it
is known that Russia encounters a problem of young women departing from Russia in order to engage in
prostitution, in the case at hand the Court did not consider that “the circumstances of the case were such
as to give rise to a positive obligation on the part of the Russian authorities to take operational measures to
protect Ms Rantseva*’

On the other hand, the Court found that Russia was responsible for not having undertaken any in-
vestigation into the death of its national, although such an obligation existed according to international
documents that are in force in respect of Russia, i.e. the Palermo Protocol. This conclusion of the Court lays
outside the scope of its competence since it has previously established that Russia did not violate Article 4
of the Convention, which, in turn, represented the subject-matter of the proceedings in Rantsev. The Court
may take into account all relevant international legal acts, especially those that are in force as regards Russia
in this particular case. However, it cannot determine its responsibility for any possible violation of provi-
sions of other legal sources which are not within the jurisdiction of the Court.

THE COURT’S RECENT CASE LAW -
HUMAN TRAFFICKING OR NOT?

The second part of the paper will focus on two recent judgments delivered by the Court in 2012. Even
though certain elements of trafficking were recognized by both the Court and the parties to these cases, the
Court did not qualify applicants’ situations as such. Of particular interest is the case of C.N. v. The United
Kingdom® which is, as regards facts, strikingly similar to Siliadin v. France. Two early judgments in cases
Siliadin v. France and Rantsev v. Cyprus and Russia will thus further be analyzed through their comparison
with the conclusions reached and approach used by the Court in M. and Others v. Italy and Bulgaria® and
C.N. v. The United Kingdom.

The analysis will focus on two aspects.

The first one seems to be of conceptual nature and may be reduced to current discussions advanced
by the legal doctrine. As opposed to writers who define human trafficking as “a modern form of slavery’,*
there are voices that criticize such an approach by claiming that slavery actually represents just one form of
exploitation as one of the three elements required by the definition of human trafticking.*' Does the Court
support the first or the second line of reasoning? Is it required to qualify applicant’s situation as one of the
three forms contained in Article 4 of the European Convention on Human Rights and Fundamental Free-
doms? Is there consistency in the Court’s understanding of the relationship between human trafficking on

the one hand and slavery, servitude and forced labour on the other?

35 Ibid. p.74.

36 Ibid.

37 Ibid. p.75.

38 ECtHR, Case of C.N. v. The United Kingdom, Application No. 4239/08, Judgment of 13 November 2012.

39 ECtHR, Case of M. and Others v. Italy and Bulgaria, Application No. 40020/03, Judgment of 31 July 2012.

40 Sun, P, Xie, Y., “Human Trafficking and Sex Slavery in the Modern World”, Albany Government Law Review, 7/2014, p. 93. See also
Sembacher, A., “The Council of Europe Convention on Action Against Trafficking in Human Beings’, Tulane Journal of International
and Comparative Law, 14/2005-2006, p. 436; Pati, R., “States” Positive Obligations with Respect to Human Trafficking: The European
Court of Human Rights Breaks New Ground in Rantsev v. Cyprus and Russia’, Boston University International Law Journal, 29/2011,
p- 82; Scarpa, S., Trafficking in Human Beings: Modern Slavery, Oxford, Oxford University Press, 2008, p. 7; Konrad, H., “Combating
Trafficking in Human Beings’, Refugee Survey Quarterly, 25/2006, p. 52; Gallagher, A., “Human Rights and Human Trafficking: Quag-
mire or Firm Ground? A Response to James Hathaway”, Virginia Journal of International Law, 49(4)/2009, pp. 811-814.

41 Allain, J., “Rantsev v. Cyprus and Russia: The European Court of Human Rights and Trafficking as Slavery”, Human Rights Law
Review, 10(3)/2010, pp. 551-552. Stoyanova offers an explanation for such a line of reasoning by differentiating between criminal and
human rights law: Stoyanova, V., “Article 4 of the ECHR and the Obligation of Criminalising Slavery, Servitude, Forced Labour and
Human Trafficking”, Cambridge Journal of International and Comparative Law, 3/2014, p. 415. Butterly is also aware of these concep-
tual issues that accompany the current international law on human trafficking. Although he seems to interpret human trafficking
as the second group of authors does, he believes that the solution is not appropriate and suggests that “trafficking should be seen as
an element of exploitation, rather than exploitation as an element of trafficking as is currently the case”. Butterly, L., “Trafficking v.
Smuggling; Coercion v. Consent: Conceptual Problems with the Transnational Anti-Trafficking Regime”, UK Law Student Review,
2/2014, p. 47.
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The second aspect concerns the Court’s interpretation of Article 4 from the perspective of State’s pos-
itive obligations. Were the high standards established by the Court in Rantsev v. Cyprus followed in two
recent cases dealing with State’s duties within the ambit of Article 4 despite the fact that the Court did not
qualify applicants’ situations as cases of human trafficking?

CASE OF C.N. V. THE UNITED KINGDOM - SHOULD THE COURT
HAVE REASONED DIFFERENTLY AFTER RANTSEV?

The facts of the case of C.N. v. The United Kingdom are very similar to those of Siliadin v. France.** Since
the latter judgment was delivered in 2005, which is prior to the entry into force of the Council of Europe
Convention on Action against Trafficking in Human Beings,* the Court was not criticized for not having
considered human trafficking despite the fact that the applicant included the allegations of human traftick-
ing and the opinions expressed by some authors that “it is arguable that the applicant had been trafficked”*
However, after taking the position in Rantsev v. Cyprus and Russia that human trafficking falls within the
ambit of Article 4 of the European Convention, one may ask themselves if now there is ground for qualify-
ing situations of Siliadin and C.N. as human trafficking,

It might come as a surprise that in C.N. v. The United Kingdom the Court chose to depart from both the
approach used in Rantsev and the approach taken in Siliadin. As opposed to Siliadin, in C.N., the Court did
not engage in a process of qualification of the applicant’s situation as amounting to one of the three forms
included in Article 4 of the European Convention. The Court simply stated that applicants complaints
“did give rise to a credible suspicion that she had been held in conditions of domestic servitude’,* without
any consideration of the question whether the applicant was actually held in servitude. Consequently, it is
not clear why the Court considered that Siliadin's situation did qualify as both servitude and forced labour,
whereas C.N's situation amounted to domestic servitude only.* On the other hand, the Courts effort in
Rantsev v. Cyprus and Russia to include human trafficking within Article 4 of the European Convention,
obviously did not amount to an automatic qualification of such situations as trafficking in human beings.
Even though in Rantsev the Court considered that “trafficking in human beings, by its very nature and aim
of exploitation, is based on the exercise of powers attaching to the right of ownership’" thus implying the
often cited link between human trafficking and slavery, in C.N. v. The United Kingdom the Court consid-
ered domestic servitude as a separate offence thus taking the position which stands closer to those authors
that criticized the Rantsev decision for having “further muddied the waters of the normative elements of
human exploitation” as well as “the jurisprudence of Article 4%

In addition, there is the question if C.Ns situation could have been qualified as human trafficking for
the purposes of domestic servitude and what is the reason of the Court to ignore this possibility and instead

42 The applicant came to the UK from Uganda in order to work and continue her education. Her relative S. assisted her in acquiring
false passport and a visa. However, upon arrival to the UK, the passport was taken from her by S. S. introduced the applicant to M. who
ran a business of providing carers to elderly people. The applicant started to work for Mr. and Mrs. K, an Iraqi couple. Mr. K. suffered
from Parkinson’s disease and the applicant was required to feed him, clean him and change his clothes. She was on-call permanently
and was allowed to leave Mr. and Mrs. K. for a couple of hours on one Sunday every month. However, on those rare occasions of free
time, she was collected by M. and driven to S’s house. She was constantly reminded by them that it was not safe for her to walk the
streets alone and that she should not talk to anyone. The applicant also claimed that the Iraqi couple paid for her services directly to M.
and that a part of the money was further transferred to S. The applicant herself received nothing. On one occasion, while she resided
in S’s house since Mr. and Mrs. K. were on a trip to Egypt, the applicant left the house, went to a local bank and asked someone to
call the police. Before the police came, she collapsed and was taken to the hospital where she was diagnosed as HIV positive. After
being discharged from the hospital, the applicant was accommodated by the local authority and applied for asylum. Her application
was refused. Her solicitor asked the police to investigate her case. The investigation was conducted by a division specialized in human
trafficking. However, the police found that there was no evidence of trafficking for domestic servitude. The applicant’ solicitor then
demanded that the police investigated other offences, including slavery and forced labour. The police noted that the case did not meet
the requirements of human trafficking as per the UK legislation and that there was no legislation in relation to sole and specific allega-
tions of domestic servitude where trafficking was not a factor.

43 For information relating to the Convention, its entry into force and relevant parts of the accompanying Explanatory Report, see
Krsti¢, I, Cuckovi¢, B., Trgovina ljudima - medunarodni i domaci pravni standardi, Zajednicki program UNHCR, UNODC i IOM za
borbu protiv trgovine ljudima u Srbiji, Beograd, 2012, pp. 85-111.

44 Piotrowicz, R,, “States’ Obligations under Human Rights Law towards Victims of Trafficking in Human Beings: Positive Devel-
opments in Positive Obligations’, International Journal of Refugee Law, 24/2, p. 190. Shaver and Zwaak also qualify Siliadin case as an
offence of human trafficking: Shaver, D., Zwaak, L., “Rantsev v. Cyprus and Russia: Procedural Obligations of Third Party Countries
in Human Trafficking Under Article 4 ECHR, Inter-American and European Human Rights Journal, 4/2011, p. 124.

45 ECtHR, Case of C.N. v. The United Kingdom, Application No. 4239/08, Judgment of 13 November 2012, para. 72.

46 In Siliadin v. France the Court explained its position on forced labour by noting that the applicant “was an adolescent girl in a
foreign land, unlawfully present on French territory and in fear of arrest by the police” and that “as to whether she performed this
work of her own will, it is clear from the facts of the case that it cannot seriously be maintained that she did”. ECtHR, Case of Siliadin v.
France, Application No. 73316/01, Judgment of 26 July 2005, paras. 118-119. Except for the adolescence argument, the rest also applies
to the situation of C.N.

47 ECtHR, Case of Rantsev v. Cyprus and Russia, Application No. 25965/04, Judgment of 7 January 2010, para. 281.

48 Allain, J., op. cit., p. 557.
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focus on domestic servitude outside the context of human trafficking? It appears that there exists solid
ground for claiming that C.N's situation can be qualified as human trafficking. The fact that investigation
was conducted within the UK by the division specialized in human trafficking, offers an indication of the
existence of elements of human trafficking. However, the UK police division concluded that C.N's situation
did not “constitute an offence of trafficking people for the purposes of exploitation contrary to the Asylum
and Immigration Act 2004”* It is surprising that, after positions taken in Rantsev v. Cyprus and Russia, the
European Court of Human Rights took this conclusion for granted. Especially if one takes into considera-
tion the reason for which the British police found that there was no human trafficking offence — the specific
definition of human trafficking included in the 2004 Asylum and Immigration Act which reduces human
trafficking to arranging or facilitating the arrival, travel to or departure from the UK of an individual for
the purpose of exploitation.” This focus on the external/transnational element is obviously not consistent
with the definition of human trafficking contained in both the Palermo Protocol and the Council of Europe
Anti-Trafficking Convention. The Court seems to be forgetting that it held in Rantsev v. Cyprus and Russia
that, for the purposes of Article 4 of the European Convention, human trafficking should be understood
with reference to Article 3(a) of the Palermo Protocol and Article 4(a) of the Anti-Trafficking Convention.”
In fact, it can be argued that all of the three elements required by the two international treaties were present
as regards C.N. Her vulnerable position was taken advantage of by her relative S. who, surprisingly, had
not been interviewed by the police. This, along with the fact that her passport had been taken from her
upon arrival to the UK, that S. had not kept her wages for her as agreed and that she was threatened with
denunciation to immigration authorities, was emphasized by the Court itself. However, the Court did not
even consider the possibility of qualifying her situation as human trafficking and instead chose to focus on
domestic servitude.

One of the potential explanations would consist in the position that differentiation between particu-
lar conducts proscribed in Article 4 is not relevant as long as it entails positive obligations for States. The
Court’s approach in C.N. v. The United Kingdom seems to suggest it. The Court emphasized the importance
of “credible suspicion” that a conduct falls within the ambit of Article 4, not the requirement to qualify and
assess in details to which of the proscribed conducts a particular situation amounts.

As regards State’s positive obligations emanating from Article 4, the Court seems to further develop the
approach used in Siliadin v. France by taking into account its significant achievements reached in Rantsev v.
Cyprus and Russia. However, it may be argued that its failure to qualify C.N's situation as human trafficking
is not without consequence as regards State’s positive duties. Primary significance of the Court’s finding in
Siliadin v. France related to its recognition that States have to penalize at national level offences included
within Article 4. Rantsev judgment went several steps further and found that Article 4 included not only
positive obligation to put in place an appropriate legislative and administrative framework, but also positive
obligation to take protective measures and procedural obligation to investigate trafficking. The latter obliga-
tion, as emphasized by some writers, includes both an international and domestic aspect. Shaver and Zwaak
thus take the position that “a State may still be found in violation of either, regardless of how extensive and
thorough its domestic measures are, if it has not undertaken measures which sufficiently complied with
its interstate obligations”*> However, judging by the Court’s conclusion in C.N. v. The United Kingdom, the
Court only partly followed the approach taken in Rantsev. It concluded that “the authorities were limited
to investigating and penalizing criminal offences which often — but do not necessarily — accompany the
offences of slavery, servitude and forced or compulsory labour. The victims of such treatment who were not
also the victims of one of these related offences were left without any remedy”>* Consequently, the Court
considered that “criminal law in force at the material time did not afford practical and effective protection
against treatment falling within the scope of Article 4 of the Convention™* and that “the investigation into
the applicant’s complaints of domestic servitude was ineffective”™ It may be observed that, had the Court
found broader violation, i.e. violation of human trafficking for purposes of domestic servitude, it could have
demanded for a wider set of measures to be implemented by the State. These measures would include an
investigation of persons providing and arranging domestic servitude and not just those who are users of
domestic services, as well as an investigation into its external dimension.

49 ECtHR, Case of C.N. v. The United Kingdom, Application No. 4239/08, Judgment of 13 November 2012, para. 30.
50 Ibid., para. 32.

51 ECtHR, Case of Rantsev v. Cyprus and Russia, Application No. 25965/04, Judgment of 7 January 2010, para. 282.
52 Shaver, D., Zwaak, L., op. cit., p. 131.

53 ECtHR, Case of C.N. v. The United Kingdom, Application No. 4239/08, Judgment of 13 November 2012, para. 76.
54 Ibid., para.77.

55 Ibid., para. 81.
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CASE OF M. AND OTHERS V. ITALY AND BULGARIA -
THE PROBLEM OF ‘CREDIBLE SUSPICION’

Case of M. and Others v. Italy and Bulgaria will be presented briefly since the Court found that, as re-
gards Article 4 of the Convention, applicant’s complaint against both Italy and Bulgaria is inadmissible as
being manifestly ill-founded. However, the Courts considerations offer some valuable insights as regards
certain aspects of the issues discussed above.

The basic problem encountered by the Court seems to be the fact that the parties to the case had pre-
sented diverging factual background,* which, together with the lack of investigation by the Italian authori-
ties, led to “little evidence being available to determine the case”>” Applicants contended that their situation
amounted to human trafficking whereas both Italy and Bulgaria refused such allegations. Italy considered
that the Convention against Trafficking in Human Beings “could not come to play in the circumstances
of the case as established by the domestic courts” and that “the Italian State had not signed or ratified the
Trafficking Convention at the time of the events of the case and therefore it was not applicable to them”
The Bulgarian Government claimed that the case did not concern human trafficking, “as the facts did not

fall under the definition of trafficking according to Article 4 of the Trafficking Convention”*

Even though the Court held that “the circumstances as alleged by the applicants could have amount-
ed to human trafficking”, it considered that the evidence did not offer “sufficient ground to establish the
veracity of the applicants’ version of events”® After simply reproducing definition of human trafficking as
contained in the Anti-Trafficking Convention, the Court concluded that “applicants’ allegation that there
had been an instance of actual human trafficking has not been proved and therefore cannot be accepted b
the Court”®" Although it is regrettable that the Court did not endeavour to demonstrate which of the three
elements of human trafficking was not proved in the case at hand, its position seems to confirm its previous
practice of finding it necessary to establish credible suspicion of either of the conduct proscribed in Article 4
in order to further entail State’s responsibility for violating positive obligations. What seems to be the prob-
lem as regards the standard of credible suspicion is the fact that the Court’s case-law offers no insight as to
which requirements need to be met in order for this standard to be applied. Particularities that accompany
the cases of slavery, servitude, forced labour and human trafficking will often result in an impossibility to

prove the veracity of the victim's allegations.

As opposed to the problems of conceptual nature that appear in this case as well, in M. and Others v.
Italy and Bulgaria the Court seems to suggest that, as far as positive obligations within Article 4 are con-
cerned, situation is clear enough. It considered that “the obligations under Article 4 to penalize and pros-
ecute trafficking in the ambit of a proper legal or regulatory framework cannot come to play in the instant
case”* since it had not been established that the first applicant was a victim of human trafficking. However,
the Courts reasoning as regards other positive obligations stemming from Article 4 should be praised since
it obviously used the same approach as in Rantsev v. Cyprus and Russia. Namely, the Court considered that
the obligation to take appropriate measures to remove the individual from the situation or risk represents
an “Article 4 obligation”* The same applies to the procedural obligation to investigate situations of potential
trafficking.®* As regards Bulgaria, the Court again confirmed the above mentioned obligation to conduct
investigation at both domestic and international levels, as well as to cooperate. According to the Court,
these obligations undoubtedly represent Article 4 obligations.*®

56 The first, second and third applicants arrived in Milan from Bulgaria, since they were promised to work for X. After a while, X
declared that his nephew Y wanted to marry the first applicant. As her mother and father, the second and third applicants refused,
X threatened them with a gun. According to the applicants, they were beaten, forced to leave the first applicant in Italy and go back
to Bulgaria. The applicants also claim that the first applicant was beaten, threatened, raped and forced to steal. The third applicant
returned to Italy and submitted a complaint to Italian police. Eighteen days after lodging the complaint, the police raided the house
in which the first applicant had been kept. She was taken to a police station and questioned. Allegedly, she was forced to declare that
she did not intend to prosecute X and Y. All applicants travelled back to Bulgaria but they claimed that no criminal proceedings were
instituted in Italy.

57 ECtHR, Case of M. and Others v. Italy and Bulgaria, Application No. 40020/03, Judgment of 31 July 2012, para. 152.

58 Ibid., para. 134.

59 Ibid., para. 136.

60 Ibid., para. 154.

61 Ibid.

62 Ibid., para. 155.

63 Ibid., para. 156.

64 Ibid., para. 157.

65 The Court noted that “had any alleged trafficking commenced in Bulgaria it would not be outside the Court’s competence to
examine whether Bulgaria complied with any obligation it may have had to take measures within the limits of its own jurisdiction and
powers to protect the first applicant from trafficking and to investigate the possibility that she had been trafficked”. Ibid., para. 167.
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CONCLUSION

As regards positive obligations included in Article 4 there seems to be a significant level of coherence.
The only objection concerns the Court’s differentiation which relates to their broadness. In cases qualified
by the Court as human trafficking, obligations included in Article 4 are considered to be wider, whereas in
cases determined as slavery, servitude or forced labour they appear to be narrow in the sense that they are
restricted to the legal framework and the level of protection oftered, but do not include duty to investigate
persons who provide and arrange slavery, servitude or forced labour, as well as an investigation into its
external dimension.

At the conceptual level, matters are more problematic. After initial confusion caused by the Court’s la-
belling of trafficking as slavery, it seems to have confirmed in its recent case-law that trafficking, although it
falls within the ambit of Article 4, should be understood as a separate conduct. However, the Court does not
offer clear guidance as to which situations amount to human trafficking and which do not. The only thing
that seems to be undisputed is that the Court has no intention to go into detailed analysis in order to qualify
a situation as slavery, servitude, forced labour or human trafficking. It thus abandoned the approach taken
in its first judgment and instead focused on simply labelling the situation as one of the conducts proscribed
in Article 4, if it is satisfied that there is credible suspicion. However, it remains unclear on which evidence
and on what ground this suspicion needs to rest. Such an approach demonstrates clear weaknesses, shows
intellectual incoherence in the Court’s reasoning, runs counter to legal certainty and it does not help to
protect the victims’ rights.
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THE LEGAL STATUS OF THE INJURED PARTY
AND VICTIM OF CRIME

Sladjana Jovanovic
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Abstract: The author presents the most important characteristics of the legal status of the injured party
and victim of crime (pointing out the differences between these two notions) in the criminal proceed-
ings in light of “new” Serbian criminal procedure rules. The emphasis is on the recommendations and
requirements of international organizations and compliance of national (criminal procedure) legislation
with them, especially given the recent directives of the European Union. The author points out the existing
gaps in national legislation and in practice, and provides suggestions for overcoming them. The rights with
respect to information, assistance and protection, participation in criminal proceedings and compensa-
tion for damage are in focus. The author concludes that the latest amendments to the criminal procedure
legislation have not significantly improved the position of the victim, as officials claimed, and that victims
of crime do not enjoy the necessary protection. The protection of victims of crime is more declarative in
nature, while in practice, the greatest burden of protecting and fighting for the rights of these persons is on
non-governmental organizations.

Keywords: injured party, victim of crime, victims’ rights, criminal proceedings, Directive 2012/29/EU

INTRODUCTION

The position of the victim of crime has been improving by the development of victimology and its rec-
ommendations and requests. As victimology gained its momentum in the seventies of the last century (in
Serbia much later), it is clear why the position of victims of crime in Serbia has received greater attention
only recently (due to the need for harmonization with the European standards).The international recom-
mendations and requirements relevant to the topic of this paper use the term victim, not injured party, and
at the beginning it is important to point out the differences between these concepts and their interpretation.
In fact, it is quite reasonable to use the term victim in international law, taking into account differences in
national legislations in terms of the participation of victims in criminal proceedings and their rights'. The
term victim is broader than the concept of the injured party?, because the latter appears only in criminal
proceedings, or in connection with it. Specifically, the injured party is a person (natural or legal) whose
personal or property right has been violated or jeopardized by a criminal offence. However, there is no
doubt that the primary or direct victim of crime is in focus, and that the injured party is inextricably linked
to the process, with precisely defined rights and duties established in the interest of the procedure (although
he/she may act as a subsidiary or private prosecutor). An indirect crime victim may be in position of the
injured party (in case of murder, a spouse or a close relative of the murdered would be in the position of
injured party). If, for some reason, the criminal proceedings cannot be initiated or cannot develop further,
there is no injured party and the state will not provide further support and protection for the victim of
crime. However, the victim, with his/her human rights exists in this case. And very often he/she needs the
support and protection.

INTERNATIONAL LAW OF CRIME VICTIMS

According to the international victims’ rights instruments, “victim” means a natural person affected by
the criminal offence, which does not necessarily need to participate in the criminal proceedings in order
to enjoy certain rights and protection. According to the first document adopted at the international level,
dedicated to the victims and their rights - the United Nations Declaration of Basic Principles of Justice for

1 About these differences, see: L. Wolhuter, N. Olley, D. Denham, Victimology: Victimization and Victims’ Rights, Routledge-Caven-
dish, London and New York, 2009, pp. 186-195.

2 For adifferent opinion, see: J. Ciri¢, Prosecutors and Victims, Institute of Comparative Law, Young Lawyers of Serbia, Belgrade, 2009,
p. 15. If we talk about the victim and his/her rights, especially about rights to assistance and protection, we think of natural person,
while the injured party may also be a legal entity.
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Victims of Crime and Abuse of Power® of 1985, victims are “persons who individually or collectively, have
suffered harm, including physical or mental injury, emotional suffering, economic loss or substantial viola-
tion of their fundamental rights through acts or omissions that constitute a violation of the criminal laws of
a Member State”. A person may be considered a victim regardless of whether the perpetrator is identified,
apprehended, prosecuted or convicted and regardless of the familiar relationship between the perpetrator
and the victim. The term “victim® also includes, where appropriate, the immediate family or dependants
of the direct victim and persons who have suffered harm in intervening to assist victims in distress or to
prevent victimization (Annex, A.2). The most recent document in establishing crime victims’ rights, with
legally binding nature is Directive 2012/29 / EU of the European Parliament and of the Council of 25 Oc-
tober 2012 establishing minimum standards on the rights, support and protection of victims of crime, and
replacing Council Framework Decision 2001/220 / JHA*.

The victims and their protection are main topics in documents of the Council of Europe, such as the
Committee of Ministers Recommendation No. R (85) 11 on the position of the victim in the framework
of criminal law and procedure®, Recommendation Rec (2006) 8 of the Committee of Ministers to mem-
ber states on assistance to crime victims®. Crime victims and their rights are in focus of international law
documents devoted to certain, particularly vulnerable categories of victims, or victims of certain types of
crime (women, children, victims of violent crime, victims of acts of terrorism, trafficking victims) or to
witness protection’. The mentioned documents indicate that it has become obvious that there is no effective
prosecution of perpetrators of (certain) offences without effective protection of victims. It is important to
emphasize the fact that some of them are legally binding, and that they set before the member states certain
requirements whose fulfillment will be controlled. Thus, the European Union adopted Directive 2011/36 /
EU on preventing and combating trafficking in human beings and protecting its victims®, while the Council
of Europe adopted two important conventions that Serbia has ratified recently, and which also pay special
attention to vulnerable categories of victims (the Convention on action against trafficking in human beings’
and the Convention on preventing and combating violence against women and domestic violence'). Par-
ticularly vulnerable victims’ right - the right to compensation for damages arising from a criminal offence is
in focus of two legally binding documents: Directive 2004/80/ EC of April 2004relating to compensation for
crime victims''and the Council of Europe Convention on the compensation of victims of violent crimes of
1983'2.The importance of the European Convention for the Protection of Human Rights and Fundamental
Freedoms, and the European Court of Human Rights for the protection of victims’ rights is undoubted, but
due to the limits set for this paper, these will not be elaborated".

According to the abovementioned international law documents, the basic principles of justice for the
victims™ are related to: 1) respect and compassion; 2) information; 3) the right of access to court and the
right to be heard; 4) legal advice; 5) protection of privacy and security; 6) the possibility of informal conflict
resolution; 7) help and support (medical, psychological, material); 8) restitution/compensation by the of-
fender; 9) compensation for damages from the state; 10) empowerment and cooperation. Listed categories
will be, for the purposes of this study, summarized as follows: 1) respect for the dignity of victims, informa-
tion on rights and proceedings, 2) participation in criminal proceedings, victim assistance and protection,
3) compensation, and will be analyzed according to the Directive 2012 / 29 / EU and European legally
binding documents on compensation of victims of (violent) crime.

Respect for the dignity of the victim, careful, professional and non-discriminatory treatment are require-
ments that have primacy in terms of the state-victim relation and they apply to all its segments, from the
first contact with the victim, regardless of whether he/she has filed a complaint, and is willing or able to par-
ticipate in the proceedings. Such behavior is expected of all who participate in providing assistance to vic-

3 United Nations Declaration of basic principles of justice for victims of crime and abuse of power, A / RES / 40/34, http://www.
un.org/documents/ga/res/40/a40r034.htm

4 Directive 2012/29 / EU of the European Parliament and of the Council of 25 October 2012 establishing minimum standards on the
rights, support and protection of victims of crime, and replacing Council Framework Decision 2001/220 / JHA, Official Journal of the
European Union L 315, 14 November 2012.

5 Recommendation No. R (85) 11 on the position of the victim in the framework of criminal law and procedure, http://www.coe.int/t/
dghl/standardsetting/victims/recR_85_11e.pdf

6 Recommendation Rec (2006) 8 of the Committee of Ministers to member states on assistance to crime victims, http://www.coe.
int/t/dghl/standardsetting/victims/Reference%20documents%20CoE_en.asp/

7 Documents of the Council of Europe: http://www.coe.int/t/dghl/standardsetting/victims/Reference%20documents%20CoE_en.asp
8 Directive 2011/36 / EU of the European Parliament and of the Council of 5 April 20110n preventing and combating trafficking in
human beings and protecting its victims, and replacing Council Framework Decision 2002/629 / JHA, Official Journal of the Europe-
an Union L 101, 15 April 2011.

9 ,Official Gazette of the Republic of Serbia - International Agreements‘, No. 19/2009.

10 ,Official Gazette of the Republic of Serbia — International Agreements®, No. 12/2013.

11 Council Directive 2004/80 / EC of 29 April 2004 relating to compensation to crime victims, Official Journal L 261, 6 August 2004
12 European Convention on the Compensation of Victims of Violent Crimes, CETS No. 116, http://conventions.coe.int/

13 See: G. P. Ili¢, “The Injured Party and Human Rights Standards in the Criminal Proceedings’, Annals of the Faculty of Law in
Belgrade, No. 2/2012, p. 135-161.

14 J. Van Dijk, “Victim's Rights and International Criminal Law’, International Conference on Crime Victims, Rome, 19-21 January
2006.
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tims. Thus, education and training of employees in the police, prosecution office, courts, support services
for victims, and other relevant agencies are of paramount importance in recognizing victims’ vulnerability
and specific needs. Information and advice provided to the victims by competent authorities and other rel-
evant agencies should be given in simple and accessible language. Victims' knowledge of the language, age,
intellectual and emotional capacity, literacy, mental/physical impairment, vulnerability, should be taken
into account. In the process of information transfer, victim may be supported by the chosen person (person
of trust). Information has to be provided to victims without delay, at the first contact, referring to: 1) support
services (information on medical assistance, psychological support, alternative housing); 2) the role in the
proceedings (sufficient detail should be given in order to enable victims to make informed decisions about
their participation in the proceedings); 3) the possibility of obtaining protection, legal aid, counseling; 4)
the possibility of exercising the right to compensation; 5) the complaint about inadequate treatment by the
competent authority; 6) contacts through which the details of the case could be communicated; 6) availa-
bility of restorative justice; 7) reimbursement of the expenses arising from participation in the proceedings.
Other relevant information should be given to the victim at the first contact, or in the later stages of the
procedure, depending on the specifics of the case and the victin's needs. The victim has the right to be
notified about the dismissal of a criminal complaint, or abandonment of criminal prosecution (and about
the current status of any proceedings), as well as about the time and place of evidence examination, and the
trial. In connection with the above-mentioned rights, related to the notification of victims, is also the right
to an interpreter or translator who should be appointed by the competent authority, provided that a victim
has the right to appeal against a negative decision. The information that is of particular importance for a
victim is information about the release or the escape of the offender, at least in cases where there might be
a danger or an identified risk of harm to the victim.

Participation of victims in the criminal procedure includes the right to be heard, to present the facts and
propose the evidence of importance for proving the claim. A victim has the right to object to the public
prosecutor’s decision not to conduct criminal prosecution or to abandon criminal prosecution. In terms of
achieving the goals of restorative justice, the authorities must have in mind the protection of victims against
secondary and repeated victimization, intimidation and retaliation, his/her interests, as well as free and in-
formed consent to participate in the process (e.g. mediation). Access to legal assistance provided to victims
who have the status of a party to the proceedings, and the right to reimbursement of (necessary) expenses
belongs to victims who are actively involved in the process (at the request of the competent authority). Sup-
port and protection must be provided through referral of victims to the appropriate support services, free of
charge and unnecessary formalities, which will act in the interests of victims before, during, and the appro-
priate time after the completion of the criminal proceedings. The right to assistance and support belongs to
family members of the victim, in accordance with needs and the extent of damage and injuries. Victim sup-
port services and specialist services can be organized as public or non-governmental ones, but they should
be evenly distributed all over the country. The referral services or access to them must not be conditional
upon submission of a complaint by the victim to the competent authorities. The aforementioned services
must provide the minimum of assistance in the form of: 1) information, counseling and support in relation
to the rights of victims, including access to national programs of compensation and participation in crim-
inal proceedings, including adequate preparation for it; 2) information about existing specialized services
to help and support or direct reference to them; 3) emotional and psychological assistance and support; 4)
advising on financial and other practical issues related to victimization; 5) counseling regarding risks and
prevention of secondary and repeat victimization, intimidation and retaliation. It is necessary to provide
(within the specialized service assistance): 1) shelters or other types of temporary accommodation, for the
protection against secondary or repeat victimization, intimidation or retaliation; 2) targeted and integrated
assistance for victims with specific needs, such as victims of sexual violence, gender-based violence, vio-
lence in close relationships.

States must ensure the protection of victims against secondary victimization, repeat victimization, intimi-
dation and retaliation. If necessary, they should provide physical protection to victims and family members.
It is necessary to take measures to prevent contact of the victim and the defendant in the premises in which
the proceedings are conducted, by providing even separate waiting rooms for them, for this purpose. In
the framework of the investigation, it is necessary to carry out questioning of the victim as soon as possi-
ble; number of questionings should be minimized, justified by the needs of the proceedings. During the
examination, a victim could be accompanied by his/her legal representative, as well as by the person of
his/her own choice (person of trust). A victim has the right to privacy, as well as to implementation of
special measures for protection against secondary and repeat victimization, intimidation and retaliation.
When assessing whether to implement these measures, one must consider: the personal characteristics of
the victim, the type and nature of the offence, and the circumstances under which it was committed. Spe-
cial attention must be paid to the gravity of the offence, its consequences, the offender’s motives, especially
those that are related to discrimination and victims who are, due to the relationship with the defendant,
especially vulnerable (victims of terrorism, organized crime, human trafficking, gender-based violence, in
close relationships, sexual abuse, exploitation or offences committed out of hatred, victims with disabilities
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and children). In the course of the proceedings, the following measures may apply to victims who are par-
ticularly vulnerable and have special need for protection (provided that their application is possible and that
the reasons of urgency for victim questioning does not preclude their use): examination in separate rooms,
examination by or with the assistance of professionals (psychologist, social worker, etc.), examination by the
same persons, examination of victims of sexual violence, gender-based violence, violence in close relation-
ships by a person of the same gender as the victim, if the victim so wishes (unless examination is conducted
by a prosecutor or a judge). During the proceedings before the court, it is possible to take the following
measures: measures to avoid visual contact between the victim and the defendant; measures to ensure that
the victim is heard although not present in the courtroom (by using technical devices for transmitting im-
ages and sound); measures to avoid unnecessary questions concerning the private life of the victim which
are not related to the subject of the evidentiary action, and the exclusion of the public. Special attention
must be paid to child victims and their protection, and in addition with the aforementioned measures the
following also apply: in the phase of investigation, examination of the child can be audio-visually recorded,
and the footage can be used as evidence; legal representation is obligatorys; if the age of the person cannot be
determined, and there is a reasonable suspicion that he/she is a child, the person is to be regarded as a child
and as such enjoys certain rights.

The right to compensation is one of the most important victims’ rights. A victim has the right to submit
the claim for restitution in criminal proceedings, which should be adjudicated within a reasonable time.
States must take measures to provide compensation to a victim by the defendant. However, it is well known
that this is very complicated, almost impossible for a victim to get the compensation from the defendant,
because the procedure takes a long time, and then raises the question of (in)ability of the offender to com-
pensate for the damage. Thus, establishing state funds for compensation to victims of (violent) crime is a
better solution which tackles the issue more effectively: victims get compensation regardless of the outcome
of criminal proceedings, even if the offender is not identified”.The provisions of the Directive 2004/80 /
EC show clearly how important this right is by requiring the efficient compensation for victims who were
victimized in the member state in which they are non-residents.

INJURED PARTY IN THE NATIONAL LEGISLATION

The Criminal Procedure Code' does not introduce the concept of a crime victim, while the Croatian
legislator did it in 2008. A victim has been considered as a person who has suffered physical, mental harm,
economic loss or substantial violation of fundamental rights and freedoms which were caused by a criminal
offence, while the injured party is a victim but also another person whose personal or property rights have
been violated or jeopardized by a criminal offence, and who participate in the capacity of injured person in
the criminal proceedings (Article 202 paragraph 2, subparagraph 10 and 11 of the CPC)". In Serbian crim-
inal procedure law; the notion “injured party” is dominant, and he/she participates in criminal proceedings
as a secondary or main subject (subsidiary or private prosecutor) with certain rights and duties.

The rights of the injured party are enlisted in Article 50 of the Criminal Procedure Code. The public
prosecutor and the court will inform the injured party of these rights. However, in Article 300 of the CPC
on attending certain evidentiary actions, there are some omissions. Specifically, paragraph 3 of this Article
stipulates that the injured party may be present at the examination, but has not provided the obligation
of informing the victim. The paragraph 6 does not even mention injured party, so he/she might miss the
examination of witnesses and experts. Thus, his/her right to be informed about the time and place of taking
certain evidentiary actions has been violated, as well as the opportunity to actively participate in the pro-
ceedings, which might have negative impact on the quality of the evidence.

The victim/injured party is not provided with the information about the organizations offering psy-
chological or other assistance. Such information is of great importance for victims, and it would be the
best solution if they receive this information at the first contact with the competent authority (it is usually
the police). According to recently conducted research'®, the victims consider service information about
the proceedings and its progress as the most important information, as well as the information related to

15 The establishment of a special state fund has been envisaged by the Statute of the International Criminal Court (Article 79). See:
The Ratification of the Rome Statute of the International Criminal Court Act, “Official Gazette of the Federal Republic of Yugoslavia
- International Agreements’, No. 5/2001.

16 “Official Gazette of the Republic of Serbia’, No. 72/2011, 101/2011, 121/2012, 32/2013, 45/2013, 55/2014.

17 On the relationship between these two concepts and more about victims’ rights in Croatia, see: “Subjects in the Criminal Proce-
dure: the Legal Position of Victim and Injured Person in the New Croatian Criminal Procedure’, Croation Annual of Criminal Law
and Practice, vol. 15, 2/2008, pp. 839-845. Victims’ rights are presented in Chapter 5, art. 43-46 of the CPC, “Official Gazette of the
Republic of Croatia’, No. 152/2008.

18 Results were presented at the conference Rights of victims of sexual and intimate partner violence (organized by the Autonomous
Women's Center from Belgrade, supported by the Norwegian Ministry of Foreign Affairs, 31 October 2011, Belgrade).
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the support they can expect'. Directive 2012/29/ EU has suggested that the police officers should provide
information to victims (e.g. by handing leaflets). It is proved that the best are those systems in which police
officers have a legal obligation to provide specified general information to a victim (at the first contact), and
to compile a report (e.g. Netherlands and Belgium®). According to the survey, conducted by the Autono-
mous Women's Center from Belgrade about the experiences of women victims of sexual and partner vio-
lence, over 60% of victims were dissatisfied with the information given by the police. The information that
the victims find important were related to: their rights and the proceedings - 79%; assistance and protection
- 79%; compensation - 60%. The victims got no useful information by the public prosecutors in 56% cases.
Furthermore, the victims were not satisfied with the attitude of officials towards them (58% when it comes
to the police, and 48% when it comes to the public prosecution office). It should be noted that representa-
tives of the police and the public prosecution office admit that they do not have sufficient knowledge about
techniques for interviewing victims, and that they need training in this regard. Besides, representatives of
the state authorities do not have leaflets for victims to learn about existing programs of assistance and pro-
tection, and most of them are not aware of the existence of NGOs or other agencies providing support. The
victims do not receive information on the release or escape of the offender.

There is no possibility for a victim to be accompanied (during questioning) by the person of trust whose
presence would alleviate discomfort and stress for the victim (Slovenian law allows such possibility for
victims of violence?'). Agency for assistance and support to witnesses and injured parties, established at
the High Court in Belgrade, provides some sort of information and support* which is a good example that
should be followed and developed® . The inequality of treatment of the accused and the injured party in
relation to the exclusion of the public from the trial should also be noted. At the request of the defendant,
persons close to him/her (e.g. spouse, close relatives) could be exempted from the exclusion of the public
(Article 364, paragraph 2). Such possibility is not provided for the injured party.

A special section of the explanatory notes for the CPC Draft is devoted to the injured person and his/
her “improved’status and expanded rights. Special praise has been given to the obligation of deciding on a
restitution claim in the procedure for imposing the security measure of compulsory psychiatric treatment.
However, the achievement of the right to restitution in the proceedings pending against a mentally incom-
petent person is “illusory”®, because this person cannot be responsible for damages, due to the lack of guilt.
According to the Law of Obligations™ (Article 164 paragraph 1) this claim can be directed to a person who
is on the basis of law, or a court decision, or the contract, obliged to keep control of mentally incompetent
person, so it is clear that this demand can only be achieved in a lawsuit. The main flaw in the national leg-
islation is the lack of possibilities of compensation from the state fund, at least for some victims, as it is the
solution set out in Slovenia’and Croatia®.

The explanatory notes for the CPC praise the right of an injured person as a subsidiary prosecutor
to request appointment of a proxy when criminal proceedings are being conducted in connection with a
criminal offence punishable by law by a term of imprisonment of over five years. The “additional protection
of the injured party” is emphasized, even though the condition for appointment of the proxy is “the best
interest of the proceedings’’” So much praise over the improved status of the injured party is not under-
standable when the same solution related to the appointment of a proxy existed in previous CPC. (Article
66, paragraph 2 of the CPC/200%). The new provision is related to the possibility of appointment of a pro-
fessional consultant to a subsidiary prosecutor, but the inextricable condition is the same — the best interest
of the proceedings. The appointment of a proxy or professional consultant would be useful not only to the
injured party as a subsidiary prosecutor, but in general to the injured party (in certain cases, like those of
“especially vulnerable witnesses”), in order to help him/her to achieve the rights and to avoid the secondary
victimization.

19 D. Ajdukovi¢, M. Mrcela, K. Turkovi¢, Support to Victims and Witnesses of Crime in the Republic of Croatia, UNDP, Zagreb, 2007,
p. 20.

20 These countries are highly positioned on the list of those who show exceptional care for victims. See: M. E. I. Brienen, E. H. Hoe-
gen, Victims of Crime in 22 European Criminal Justice Systems: the Implementation of Recommendation (85)11 of the Council of Europe
on the Position of the Victims in the Framework of Criminal Law and Procedure, Wolf Legal Productions, Nijmegen, 2000, p. 1159.

21 K Filipéi¢, “The Position of Crime Victims in Legislation of the Republic of Slovenia’, Termida, No. 1/2008, p. 51.

22 About the services: http://www.bg.vi.sud.rs/It/articles/o-visem-sudu/uredjenje/sluzba-za-pomoc-i-podrsku-svedocima-i-ostecenima/
23 Acton Courts demands it (art. 23. par. 3), “Official Gazette of the Republic of Serbia’, No. 116/2008, 104/2009, 101/2010, 31/2011,
78/2011, 101/2011, 101/2013.

24 Draft Criminal Procedure Code, 2011, p. 208.

25 M. Grubag, op. cit., p.113.

26 “Official Gazette of the Socialist Federal Republic of Yugoslavia’, No. 29/78, 39/85, 45/89, 57/89, “Official Gazette of the Federal
Republic of Yugoslavia’, No. 31/93, and “Official Gazette of Serbia and Montenegro’, No. 1/2003.

27 See: K. Filipéi¢, op. cit., pp. 55-57.

28 See: G. Tomasevi¢, M. Pajci¢, op. cit., pp. 846-852.

29 Draft Criminal Procedure Code, 2011, p.209.

30 “Official Gazette of the Federal Republic of Yugoslavia’, No. 70/200, 68/2002, “Official Gazette of the Republic of Serbia’, No.
58/2004, 85/2005, 115/2005, 85/2005, 49/2007, 20/2009, 72/2009, 76/2010
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Regarding the right to a review of a decision not to prosecute or to abandon the prosecution, the CPC
has changed existing provisions, but not in favor of a victim. Again, the interest of the proceedings, its ac-
celeration and strengthening the position of the prosecution are in focus. Namely, the injured party cannot
replace a public prosecutor (as a subsidiary one) if a public prosecutor decides to dismiss a criminal com-
plaint or abandon prosecution before the confirmation of indictment (Article 51), or if a public prosecutor
desists from criminal prosecution until the scheduling of a trial or a hearing for pronouncing a criminal
sanction in summary proceedings (Article 497, paragraph 1). The injured party has the right to submit an
objection to the immediately higher public prosecutor, which is a solution that has been criticized because
it is neither in the interests of the injured party, nor in the public interest. It is believed that this solution
provides a prosecutor with absolute and uncontrolled monopoly on initiating criminal proceedings®'.

The fact that the CPC does not acknowledge a victim is not such a problem, as it is the absence of any
other regulation on the rights of victims of crime, regardless of the criminal proceedings, and in particular
the right to compensation from the state fund. In Germany, whose legislation is a model for Serbia, the
Act on the Protection of Victims (Opferschutzgesetz) was enacted in 1986, ten years before the Act on the
Compensation of Victims of Crime (Opferentschadigungsgesetz)*. In the UK, a national organization that
provides assistance to the victims and witnesses of crimes (Victim Support), which has branches all over the
country, was established in 1974 (and there are other organizations)*.

However, one cannot say that victims have no support and protection in Serbia. The NGOs are most
active in this field, especially those dealing with certain types of victimization®. The most advanced is a
mechanism developed to protect victims of human trafficking whose important characteristic is good co-
operation between the state and civil society®. A victim of human trafficking is introduced to the system of
protection by the state agency — the Center for the protection of victims of trafficking®. More attention has
been paid to the victims of domestic violence, especially women and children, but the NGOs play the most
important role in providing support to the victims®. The Social Protection Act® recognizes certain catego-
ries of victims as the beneficiaries of social care services (victims of abuse, neglect, violence and exploitation
... and trafficking in human beings (Article 41)). There are special protocols regulating the procedures and
mutual cooperation among relevant actors (state agencies and NGOs) which are very important for the
protection of especially vulnerable categories of victims (e.g. protocols for the protection of children from
abuse and neglect®, Special protocol on acting of the judicial bodies in protection of victims of human
trafficking in the Republic of Serbia*, Special protocol on acting of the judicial bodies in cases of violence
against women in the family and intimate partner relationships*'), but there is still an open question of their
implementation and effective protection of victims.

CONCLUDING REMARKS

New Serbian criminal procedural legislation has made certain changes in the sphere of a victim status as
an injured party in criminal proceedings, but it could not be said that they are as important as the creator of
the new code claimed, at least not in the sense that injured party has gained some real and useful benefits.
The position of an injured party has been improved more on the level of declarations, not for real (in some
spheres his/her rights are deteriorated). So far, the greatest contribution to the protection of victims has
been given by non-governmental organizations, especially those providing support and assistance to the
most vulnerable groups (women, children) linked to certain types of crime (domestic violence, sexual vio-
lence, trafficking in persons). On the other hand, we should not forget the nature of the criminal procedure
and its objectives, and we cannot expect that all the necessary assistance and protection could be provided
to a victim in criminal proceedings. In this regard, the state must develop and support other mechanisms
that will act before, and during criminal proceedings, and upon its completion, as in the case where the
process is not initiated or its development ends, victim exists and needs protection. Guidelines for creating
good mechanisms are set out in international and comparative law, and Serbia should consider them hav-
ing in mind obligations with regard to the respect of rights of victims imposed by the EU accession process
and ratified documents.

31 M. Grubag, op. cit., p. 111.

32 On the position of the victim in German law, see: M. Loffelmann, “The Victim in Criminal Proceedings: a Systematic Portrayal
of Victim Protection under German Criminal Procedure Law”, Resource Material Series No. 70, UNAFEI, Tokyo, 2006, pp. 31-40.

33 See: P. Dunn, “Victim Support in UK: its History and Current Work’, Resource Material Series No. 63, UNAFEI, Tokyo, 2004, pp.
93-100.

34 See: Ignjatovié, D., Simeunovi¢-Pati¢, B., Victimology, University of Belgrade Faculty of Law, Belgrade, 2011, p. 143-159.

35 See: A. Galonja, S. Jovanovi¢, “Protection of Victims and Prevention of Human Trafficking in Serbia’, Joint Programme of UN-
HCR, UNODC and IOM to Combat Human Trafficking in Serbia, Belgrade, 2011.

36 About the Center for the Protection of Victims of Human Trafficking: http://www.centarzztlj.rs/

37 See: http://www.womenngo.org.rs/

38 “Official Gazette of the Republic of Serbia’, No. 24/2011.

39 http://www.unicef.org/serbia/resources_14632.html

40 http://arhiva.mpravde.gov.rs/images/POSEBNI_PROTOKOL_eng.pdf

41 Ministry of Justice and Public Administration, No. 119-01-00130 / 2013-05, 14. 1. 2014.
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Abstract: The paper is focused on the analysis of the legal impact of the emerging international stand-
ards on the early legislation of the Principality of Serbia in the field of law of war and treatment of protected
groups, such as wounded persons, civilians and prisoners of war. The authors relied on the Serbian archives
in order to assess key pieces of legislation and bylaws that regulated certain types of conduct in warfare and
fostered the respect of the First Geneva Convention (1864) in a crucial period of Serbian and European
political and military history.

The authors conducted their research within the project “Political identity of Serbia in regional and
global context” financed by the Ministry of Education, Science and Technological Development and would
like to present their findings that shed more light on the dynamic period of Serbian state-building.

Keywords: First Geneva Convention, Serbian Society of the Red Cross, law of war, protection of
wounded and sick.

Looking from the perspective of contemporary international law doctrine, the legal position of 19th
century Serbia might seem ambiguous. There is no doubt that until 1878 Serbia was not recognized as a
sovereign state, but, similarly, there is no doubt that it was possible to discern certain elements of sovereign-
ty among the rights and obligations that were afforded to Serbia by international legal instruments binding
at that time. Serbia’s growing internal independence, provided and guaranteed by international legal instru-
ments, paved the way for more explicit contact with public international law. The decisive point was the
adherence to the Convention for the Amelioration of the Conditions of the Wounded in the Armies in the
Field adopted in 1864 (further on: Geneva Convention).

In the first part of the paper we are going to sketch the most prominent features of the Serbian status vis-
a-vis the Ottoman Empire and its capacity in public international law during 19th century. The second part
is dedicated to the context of Serbian accession to the Geneva Convention, followed by the presentation of
the measures for its implementation within the internal legal order.

Serbia stepped in the 19th century as a province of the Ottoman Empire and in a way it shared the fate
of its sovereign. Notwithstanding the fact that the Ottoman Empire had maintained diplomatic relations
with European states for many centuries, much more often than not, it was not recognized as a full member
of the “family of civilized nations” On the contrary, Turkey was perceived as the archetype of “barbarous”
state situated between “civilized” states and “savage” peoples.* As a consequence, its membership in the
international community was denied and the rule of international law — European international law — did
not apply to its relations with the other European states.” It was only in 1856 by the Paris Treaty that Turkey
was brought into the family of States that defined and cultivated international law as European concept, and
made it for the first time a subject of the international law.® Ever-increasing reception of “European law”,
both municipal and international, has been one more sign of declining power of the Ottoman Empire. The
question of how to deal with the power vacuum in Eastern Europe, the Balkans and Middle East caused
by the disintegration of Turkey but without endangering fragile balance in Europe - the so called Eastern
Question — was one of the questions that dominated the agenda of European politics throughout the whole

1 This paper is result of the research within the project “Political identity of Serbia in Regional and Global Context’, financed by the
Serbian Ministry of Education, Science and Technological Development

2 vesna.knezevicpredic@fpn.bg.ac.rs

3 dejan.pavlovic@fpn.bg.ac.rs

4 Cf. e.g. James Lorimer, The Institutes of the Law of Nations: A Treaties of the Jural Relations of Separate Political Communities, W
Blackwood and Sons, Edinburgh 1883, pp. 123, 464.

5 For the 19" century policy of exclusion/inclusion see e.g. Marty Koskenniemi The Gentle Civilizer of Nations, The Rise and Fall of
International Law 1870-1960, Cambridge University Press, 2004, pp. 127 to 131.

6 Cf. e.g. Hugh McKinnon Wood, The Treaty of Paris and Turkey’s Status in International Law, American Journal of International
Law, Vol. 37, No. 2, April 1943, p. 262.
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century. It was also a continuous source of military threat. The Eastern Question also became general term
to cover a number of other issues, including political unrests and insurrections all over the Ottoman Em-
pire, including the prominent “Serbian Question”’

Serbian national awakening, on one side, and the Turkish repression in Belgrade Pashaluk, on the oth-
er, led to insurrections against the Ottoman government in 1804 lasting to 1813 and 1814. Terrible tales
of torture and massacre, as well as glorious tales of heroism and bravery, soon reached European great
powers. Imperial Russia, that imposed itself as the protector of all orthodox people in Ottoman Empire, felt
moved to declare the war to Sublime Porte that was successfully ended by the Treaty of Bucharest signed in
1812. Among the other stipulations, it provided that the Sublime Porte “will leave the Serbs alone to take
care of their internal administration and will directly collect from them the moderate amount of tributes
Independence in internal matters, which has been achieved on the battlefield, received international, and
specifically Russian, guarantees. Serbia managed to internationalize its legal status, but the price that had to
be paid was dual dependence and dual loyalty: toward Sublime Porte and Imperial Russia.

As it was to be expected, there was no hurry on the part of Sublime Porte to fulfill the obligation under-
taken by Bucharest Treaty. Two more agreements between Russia and the Ottoman Empire — Akkerman
Convention singed in 1826 and Treaty of Edirne signed in 1829 — were needed to persuade Sultan to issue
the fermans that substantially advanced the legal status of Serbia. Rather than being a province of the Ot-
toman Empire, Serbia became its vassal. Serbia was bound to make certain payments to the Sublime Porte
and to render to it military and some other services, with the obligation to pursue foreign policy as it is de-
fined by Sublime Porte. In return, Sublime Porte pledged itself not to interfere in internal affairs of Serbia.’

Next decisive step for the state-building process was the adoption of the Treaty of Paris in 1865 which
terminated the Crimean War."” According to the article 7 Turkey, Serbia’s suzerain, was accepted as a mem-
ber state of the Concert of Europe and allowed to enjoy the advantages of public law. As for Serbia, the
explicit provisions had been stipulated by articles 28 and 29. Serbia gained the principality status and its
autonomy was confirmed. As novelty, its “rights and advantages” were not to be guaranteed by Russia alone,
but by the all signatory states, i.e. beside Russia and the Ottoman Empire, Austria, Great Britain, France,
Sardinia. The Sublime Porte retained the right to keep already existing garrisons on the territory of Serbia,
but it was not allowed to use them without prior approval of all signatory states. One more solution stipulat-
ed by the Paris Treaty might be of some interest in the context of international legal status of Serbia. Under
the article 17 the Danube was subjected to an international regime which applied the principles of river
law embodied in the Final Act of the Congress of Vienna in 1815. Two Commissions were established: a
permanent riparian Commission, and a European Commission as a temporary technical body. Serbia, as a
riparian country, was entitled to appoint its representative subject the approval of Porte. According to some
opinions, it was the very first time that the right of representation was provided for Serbia." For the good or
bad, the Commission of riparian state has never been operative.

Nevertheless, the ultimate position of the Sublime Porte proved to be more formal than substantial. One
of the manifestations of such a decline was development of the Serbian army under Prince Mihailo Obreno-
vic."? On 17 August 1861 the Assembly proclaimed “The Regulation of the Peoples’ Army."* This act de-
fined the purpose of the Serbian Army (defense of the Principality and its dynasty) and established general
conscription for all the male citizens between 20 and 50 years of age. The Army consisted of infantry, cav-
alry, artillery and pioneers, while there was no mention of the ambulance. The Sublime Porte was strongly
against such military reform and claimed that it was against the Porte’s edict and the Treaty of Paris. In spite
of the pressure by Austria and England, Serbia maintained the military reform." In 1862 the Ministry of
Armed Forces was established and one of the departments was designated for military ambulance. New
military reform took place in 1864 through the very detailed Law on Army Organization (105 articles),

7 Despite huge amount of literature, there are significant controversies among historians as to when the Eastern Question emerged
and as to the final date of its resolution. See e.g. Gabor Agaston, Bruce Masters, Encyclopedia of the Ottoman Empire, Fact on File,
2009, p. 191.

8 Article 6 of the Bucharest agreement, quoted according to the B. Lj. Popovic, Diplomatska istorija Srbije, Zavod za udzbenike,
Beograd, 2010, p. 86.

9 As for the concept of vassal and suzerain states see e.g. John Westlake, International Law, Part I, Peace, 2000 p. 24. The Serbs were
granted the freedom of religion and the right to elect Metropolitan and the bishops inaugurated by the Patriarch of Constantinople.
The prince of Serbia was confirmed as prince with hereditary right. Prince had earned the right to keep detachment of soldiers to
maintain law and order in the country. The right to open post offices, hospitals, schools, printing etc. had been granted too. Serbian
traders were free to act on the territory of the whole Empire. Serbian government was entitled to dispatch its representative to Porte.
Vassality of Serbia was modified by the fact that it was in the same time under the protectorate of Russia.

10 For a brief overview of the facts about Crimean War see e.g. Eric Goldstein, Wars & Peace Treaties 1816-1991, Rutledge, 1992, pp
25-27.

11 Popovic, op. cit., p. 283.

12 See: Jovan Milicevic, Srbija 1839-1868, in Vladimir Stojancevic (ed.) Istorija Srpskog naroda, knjiga V, tom I, Srpska knjizevna
zadruga, Beograd, 1994, pp.294-295.

13 Collection of Laws and Decrees of the Principality of Serbia in 1861, Vol. 30, p. 439

14 Compare: Zivota Djordjevic, Srpska narodna vojska 1861-64, Narodna knjiga, Beograd, 1984, pp. 27-28.
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regulating both Permanent and Peoples’ army.”® The primary duties of the armed forces are defense of the
state and legality. The armed forces consisted of the Permanent Army and People’s Army (still consisting of
all the capable male Serbs between 20 and 50 years of age). Military hospitals were regulated in detail (§$ 28-
38). Under § 95, discipline of the soldiers of the People’s Army during the State of Emergency is regulated by
the Law on Organization and Procedures of the Military Courts.'® The Second Part of the Law is dedicated
to penal law. According to the § 75 there are seven sanctions on disposal of the Military Court: 1) capital
punishment; 2) imprisonment between 2 and 20 years for soldiers and non-commissioned officers; 3) im-
prisonment between 2 and 20 year accompanied by degradation for officers; 4) detention between 1 month
and 5 years; 5) corporal punishment of minimum 30 strikes and maximum 50 strikes; 6) degradation of
the military rank and dignity; 7) deprivation of rank. The Law incriminates the following acts: 1) treason;
2) desertion and avoidance of military service; 3) a set of crimes related to violation of the subordination
duties; 4) abuse of the military force during the State of Emergency; 5) violation of duties towards military
equipment, weapons or uniform; 6) submission of false reports; 7) abuse of the official position; 8) violation
of the custodial duties; 9) violation of military order and discipline; 9) insult of an officer; 10) embezzlement
of military food or salaries; 11) violation of duty to act with military honor (thefts and frauds).

From the perspective of the future implementation of the Geneva Convention within the Serbian legal
order, the most relevant were crimes generically entitled “abuse of the military force during the State of
Emergency”. According to the § 157 “ a person will be sanctioned with 2 to 5 years of imprisonment for
plundering of the wounded person; the capital punishment should be rendered if a person rendered addi-
tional wounds to a victim”. The same sanction is foreseen for plundering of the prisoners of war or com-
mitting extortion against them (§160). Other relevant incriminated acts were: dispossession of property (§
163), destruction of property (§ 164), and extortion by abuse of prerogatives (§166-168). However, it should
be noted that at that point Serbia was not a signatory party to the Convention.

Internal independence paved the way for the emancipation of Serbia in external matters as well. Serbia
managed to develop direct relationships on permanent basis. Contact with consuls accredited with Porte
but residing in Belgrade was one of the most important channels of communication with third states. Con-
suls in Belgrade were in charge of traditionally broad area of competence, including quasi-judicial jurisdic-
tion, but they acted as political representatives of their states as well.'” Until 1870-es great European powers
gradually altered their policy toward application of capitulation in the territory of Serbia. First tentative step
was undertaken by Russia. In 1868 the Serbian government was informed that Russia “abandons in advance
the exercise of rights provided by the agreements with Turkey, and subjects their nationals residing in Serbia

to the laws of Principality both in civil and in criminal matters”'®

Another way of external promotion was Serbian capacity to conclude international treaties. Both 19
century international law doctrine and treaty making practice were very tolerant in term of entities allowed
to conclude international treaties.”” There was no doubt that principalities were among them. But there was
no doubt that their treaty-making capacity, including Serbia’s capacity, was rather limited comparing to the
states’ right to conclude the treaties. But in absence of definite list of acceptable issues and other contracting
parties, both doctrine and practice were very liberal.

Beside the treaties concluded between Serbian insurgents, on the one side, and Turkish military lead-
ers, on the other, during the armed conflict 1804-1815, it seems that the first international convention
was concluded between Serbia and Russia in 1807.% In 1810 Serbia and Austria concluded agreement on
extradition of particular person.”! But it seems that it was rather exceptional practice until 1860%.” In 1863
Serbia concluded the Treaty on Extradition of Criminals and Deserters and the Treaty on Telegraph Service
with Romania,” the Telegraph Convention with Austria in 1865, the Consular Convention with Bavaria

15 Collection of Laws and Decrees of the Principality of Serbia in 1864, Vol. XVII, Belgrade, 1865, p. 65

16 Ibid, pp. 140-166.

17 Cf e.g. Communication relative 4 la Promotion du Consulat Anglais en Serbie au Grade de Consulat General, Belgrad, le 21
janvier 1838, Serbian Newspaper, 1838, no. 3; Deux Firmans de la Sublime-Porte relatifs 4 la Confirmation de la Promotion de IAgent
temporaire de la Cour Impériale russe en Serbie, monisieur Guérassime Vachtchenko, 4 la Dignité de Consul général, le 3 septembre
1839, Serbian Newspaper, 1839, no. 40.

18 Quoted from Popovic, op. cit., p. 361. See also: LExchange de lettres entre le Consul général impérial russe Chichkine et le Ministre
des Affaires Etrangés de la Serbie M. Petronijevic concernant la Suspension de la Juridiction consulaire en Serbie, Beograd, le 15 et
29 avril etle 2, 15 et 27 mai 1868, Serbian Newspapers, 1868, no. 154. It was only during World War I the Young Turkish regime uni-
laterally dismissed capitulations, but the European powers did not accept the termination of capitulation regimes. It was only in 1923
when the Turkish Republic was established that western states accepted to abolish them. See e.g. Agoston & Masters, op. cit., p. 119.
19 It has been well established rule of customary law that international law entities other than states may have the international
personality necessary to allow them to conclude treaties. See e.g. D ] Harris, Cases and Materials on International Law, sixth ed. Sweet
and Maxwell, 2004, 791.

20 See The Review of the development of international legal relations of Yugoslav countries from 1800 until now, Vol. I, The review
of international treaties and other act of international law relevance for Serbia from 1800 to 1918, p. 41.

21 Ibid, p. 42.

22 In 1850 the postal agreement was concluded with Vlahia and Moldova. Ibid. p. 54.

23 Ibid, p. 66.

24 Ibid, p. 68.In 1871 Serbia concluded the Telegraph convention with Austro-Hungary, Ibid, p. 74.
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in 1870,” and the Postal Convention with Romania in 1871. The listed agreements, as it is obvious, were
of bilateral nature and their subject matters were limited to the issues under the exclusive competence of
Serbia. The treaty concluded with France, Austria, Hungary, Switzerland and Turkey on establishing direct
telegraphic line between London and Constantinople in 1868 was rather proof to, than exemption of the
rule.” That conclusion can hardly be sustained in case of the Treaty on Alliance with Montenegro signed
in 1866 and 1876,” the Treaty on Alliance and Friendship signed with Greece in 1867, the Treaty between
Prince of Serbia with Prince of Vlahia and Moldova agreement in 1868.% Nevertheless, the main challenge
to the treaty-making capacity of Serbia emerged in 1876 when Serbia acceded to the Geneva Convention.

The significance of the so called First Geneva Convention for the development of the law of armed
conflict, branch of public international law since 1970s known under the name international humanitarian
law, as for the public international law in general, can be hardly overestimated. It is not only that the con-
vention is considered to be the very first multilateral treaty of law-making character (normative treaties).?”
The Convention, containing no more than ten articles, set the foundation for the protection of the wounded
and the sick in armed conflicts that has never been challenged until now. Three basic principles provided by
the Convention remained unshaken until our days: the wounded must be protected and cared for without
discrimination but for the medical reasons; neutrality of medical personnel and medical establishments
and units; unified protective emblem for the medical service, a red cross on a white background.

But the Convention was not born in vacuum. It was part of a brilliant plan inspired and proposed by a
young Swiss, Henry Dunant. Beside the international treaty, in every country, during the peace time, a vol-
untary relief society should be established, trained and prepared in other respect in order to be able to assist
military medical services in their mission to provide relief to wounded and sick soldiers. The five-mem-
ber committee formed by the Geneva Public Welfare Society, that changed its name to the International
Committee for the Relief of Wounded in the Event of War in its first meeting that was going to become
the International Committee of the Red Cross, accepted Dunant’s proposals and brought a coherent plan
of action. The Committee devoted all its efforts to convene the international conference in Geneva and it
managed to assemble thirty-six people, including eighteen sent by fourteen governments, a number of mil-
itary commanders, physicians and philanthropists, from 26 to 29 October 1863. The discussion centered on
the organization of the national committees and, in particular, on the feasibility of sending volunteer nurses
to help military medical personnel during the wars. Deciding correctly that the issues of international law
should be left for the diplomats, the Conference recommended that each country should establish volun-
tary society as it was proposed by Dunant and Committee. The Resolutions also provide that the national
committees of belligerent countries in the time of war “may call for assistance upon the Committees of

neutral countries”*

The merit of Geneva Convention was recognized in Serbia as early as in 1867. Doctor Karlo Beloni,
proposed Serbia’s accession to the Geneva Convention, but this proposal had been refused as “unacceptable
in our current political circumstances”* The dramatic alternation of regional context in 1875 radically
changed the attitude of Serbian Government. In order to resist the Ottoman rule, violent collection of se-
vere taxes, the orthodox population in the Nevesinje district fled into the mountains. Soon after, a similar
insurrection occurred in the northern part of Bosnia. The Turkish response was brutal: hundreds of villages
were burned down and at least 5000 people were executed.”? Floods of refugees spilled across the borders
looking for the safe haven in Montenegro, Serbia.” Weak as they were, Montenegro and Serbia were willing,
but were not able to provide for the proper response on humanitarian crises. It seemed natural for their
government, Montenegrins being the first, to address to Geneva Committee, to apply for the membership
of Red Cross societies and to ask for the help.** Geneva responded that in order to recognize Montenegrin
charitable committee established to give the relief to the refugees as Red Cross society, additional guarantee
was needed: Montenegro had to accede to the Geneva Convention. Prince Nicholas I of Montenegro war

25 Ibid, p.73.

26 Ibid, p. 72.

27 1Ibid, p. 69 and p. 77 respectively.

28 Ibid, p.71.

29 For the most extensive overview of the process that led to conclusion of the Geneva Convention and development of the In-
ternational Committee of the Red Cross see: Pierre Boissier, History of the International Committee of Red Cross - from Solferino to
Tsushima, Henry Dunant Institute, Geneva, 1985.

30 Quoted according to F Bugnion, The International Committee of the Red Cross and the Protection of War Victims, ICRC Mac-
millan, 2003, p. 17.

31 See: Vladimir Stanojevic, Istorija Srpskog vojnog saniteta, Beograd, 1925, p. 53; Mile Ignjatovic, Osnivanje vojne sanitetske sluzbe
u Srbiji sredinom XIX veka, Vojno-sanitetski pregled no. 4, 2003, p. 514.

32 Seee.g. Agoston & Masters, op. cit., p. 93. According to other sources, the following massacres of Turkish regular as well as irreg-
ulars (basibozluks) resulted with over 30, 000 victims. Cf. e.g. Boissier, op. cit. p. 298.

33 Some of them fled to Austria, but the Viennese Central Committee of the Red Cross refused to help them. See Boissier; op. cit. p.
298.

34 In 1875 Cetinje, the capital city of Montenegro was a community of 600 inhabitants. At the same time the number of refugees
coming mostly from Herzegovina was 40,000 to 50,000. See for details William Stillman, Hercegovacki ustanak i crnogorsko-turski rat
1876-1878, Beograd, 1997.
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eager to fulfill the suggestion and on 29 November 1876 Montenegro acceded to the Convention. Follow-
ing the example of Montenegro, Serbia applied for the accession to the Geneva Convention, too, with a
reserve to the Article 9 on 24 March 1876. The reaction of the Ottoman Empire, which had already been
a signatory party, was to protest against the acceptance of Serbia. Its declaration was refused by the Geneva
Committee.*

In the atmosphere of the preparations for war against Turkey, the Serbian Society of the Red Cross was
founded. Vladimir Stanojevic provided detailed description of the developments that led to establishment
of this significant organization.” The initiative came from the superintendant of the ambulance in the
Ministry of Armed Forces, Vladan Djordjevic. The implementation of the idea started with two Djordje-
vics lectures in “Gradjanska Casina” in Belgrade on 2 and 8 January 1876. The title of the lectures was “Red
Cross on the white flag’, while attendance and reception were excellent. The lecturer provided an overview
of the Geneva rules and stressed the necessity for improvement of the situation for the wounded and the
sick in armed conflicts. One of the focal points in the lectures was establishment of the association for pri-
vate assistance to wounded and sick during a war. The audience was soon invited to the Founding assembly
that took place on 18 January 1876. Djordjevic presented the project of establishing the Society. The Statute
of the Society, entitled “Rules of the main Serbian society for private assistance to wounded and sick persons
during the war” was adopted afterwards.

On the eve of the war against Turkey (1876) Serbia was not prepared enough either military or political-
ly and economically. The Serbian army was inferior to the Turkish army in weapons, military training and
number of officers.”® However, there was solid evidence about the efforts to improve military organization,
discipline and medical assistance.

On 18 June 1876 Prince Milan Obrenovic, acting on advice of the Council of Ministers, declared the
State of Emergency and Belligerency, followed by the promulgation of the Law on Court-Martial.*®

Serbia had to implement its international obligations related to the law of war. The Order of the Minister
of Armed Forces of the Principality of Serbia from 1 December 1877 has a high historical significance for
the development and respect of law of armed conflicts, i.e. the international humanitarian law in Serbia.
Minister Sava Grujic addressed all officers and soldiers belonging both to the regular (permanent) and so
called “peoples’ army”, normatively introducing warfare legislation directed to special protection of the sick
and wounded, and amelioration of their otherwise extremely hard situation and status. The special protec-
tion was to be afforded also to the establishments and personnel designated to foster the sick and wounded
in a time of war. The Minister actually utilized the Order to transpose the obligations vested in the Geneva
Convention into the internal legal order of the Principality of Serbia, but also outlined the customary law of
warfare considered valid at that time by the majority of civilized nations. Serbia acceded to the Convention
on March 24" 1876.

The first issue tackled by the Order was affording protection to all types of ambulances and hospitals,
no matter who established them, private associations or individuals (§ 1). No hostilities towards these estab-
lishments were allowed (e.g. shooting at them, burning them to the ground, etc.), respecting the principle of
neutrality. All the warring parties have to protect the sick and wounded irrespective of whom they belong
to, so there is no need for the armed forces to protect them. However, due to obvious existence of marauders
in the wartime, the hospitals should have guards for the sake of protection of the sick and wounded. The
intention of the Minister was to transpose Article 1 of the Geneva Convention that granted neutrality to
certain subjects and establishments.

As to the personnel serving at the ambulances and military or civilian hospitals (physicians, pharma-
cists, quarter-masters*!, chaplains, carriers of hospital stretchers, orderlies, etc.) the Order granted them
inviolability (§ 2).* They cannot be offended, captured, violated or held as hostages. Furthermore, the med-
ical equipment and other property serving to the military hospitals cannot be considered as loot.*

The Serbian army also pledged to respect the rights of the inhabitants of an enemy country who come
as an aid to the wounded. A house that hosts the wounded person(s) has also to be protected, irrespectively

35 Bulletin International des Societies de Secours aux Militaires Blesses, Volume 7, Issue 27, July 1876, pp. 117-118.

36 See: Boissier, op. cit.,p. 305.

37 See: Stanojevic, op. cit., pp. 72-75.

38 Cf.: Slobodan Jovanovic, Viada Milana Obrenovica I, Prosveta, Beograd, 2005, pp. 430-518; Slavica Ratkovic-Kostic, Evropeizacija
Srpske vojske 1878-1903, Vojnoistorijski institut, Beograd, 2007, pp. 30-31.

39 Collection of Laws and Decrees of the Principality of Serbia in 1876, Vol. 29, pp. 632-634. The Executive had the legislative author-
ity due to the fact that the State of Emergency and Belligerency had already been declared.

40 Collection of Laws and Decrees of the Principality of Serbia in 1877, Vol. 32, pp. 183-186.

41 The commissars were actually not medical personal stricto sensu, but served as administrators of the ambulances and hospitals,
taking care of the discipline and economic issues. See, for example, Article 4 of the Rules for the Permanent Military Hospitals, Collec-
tion of Laws and Decrees of the Principality of Serbia in 1877, Vol. 32, pp. 685-710

42 Article 2 of the Geneva Convention provides that “Hospital and ambulance personnel, including the quarter-master’s staff, the
medial, administrative and transport services, and the chaplains, shall have the benefit of the same neutrality when on duty, and while
there remain any wounded to be brought in or assisted.”

43 This provision transposed Article 3 of the Geneva Convention.
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of the belligerent side the wounded person belongs to. However, this rule should not be applied in case of
concealing and sheltering spies or deserters.*

During the battle and immediately after it is finished all the wounded and sick soldiers should be gath-
ered. The ones belonging to the opposite side should be delivered to their authorities for further medical
care. Otherwise, they should receive the same treatment and food as Serbian soldiers. The only action
allowed against the wounded enemy soldier that regains health is to make him prisoner of war.**

Another brand new obligation to be respected by the Serbian army was related to the Red Cross em-
blem. It was brought to the attention of all the officers of the Serbian army that the Christian states adopted
a red cross on the white flag as a marker for buildings and personnel providing the care about sick and
wounded.* Due to the religious reasons Turkey requested to use a red crescent as an emblem in place of
the red cross.

Serbia declared its acceptance of mutual recognition of two emblems on 17 May 1877, so all the build-
ings, tents and medical personnel marked with the Red Crescent emblem enjoy the same status as the Red
Cross would have had if the opposition was a Christian state. The hostility against the protected targets
would be allowed only in the case of abuse, such as enemy’s usage of an emblem to mask powder magazine,
arsenal etc. That would not be considered to be in violation of the laws of war, while the party responsible
for violation would be the one that abused the emblem.

The dissemination of the flags and other items with the “red cross” emblem had to be under strong
control, competence reserved for the military authorities.

Finally, Minister Grujic ordered that each officer of the Serbian army should verify that he had read the
Order by signing it.

In addition to the version of the Order of 1 December 1877 that can be found in the Archive of Serbia,
there is another, more extensive one, published in the International Review of the Red Cross in April 1974
as Instructions to all officers, which differs from the previously analyzed Order.*” In the § 6 the subject
matter of the laws of war is defined as “everything that lies within the tield of military operations” The bel-
ligerents are authorized to annihilate each other, but the laws of war prohibit brutality such as torturing an
enemy to the death. The general principle of the law of war is that the amount of suffering and the extent
of the losses inflicted upon the enemy should not exceed what is necessary to overpower the enemy. * The
army is requested to abstain from cruel and inhuman actions. The exception to these rules is possible in
extreme cases or in the case that enemy has already violated these rules. However, even the exception is
preconditioned by the existence of the direct relation between the problematic action and the victory in
war and the requirement that the action is not in contradiction with the basic humanitarian principles.”

Minister of Armed Forces also defined prohibited methods and means of warfare (§ 10). While it is legal
and legitimate to kill or disable an enemy, the use of excessive violence is not permitted. It is also prohibited
to employ the means which are obviously useless or directed towards bringing dishonor to the enemy. The
law of war also prohibits brutal killing of an enemy or killing by utilizing the trickery (e.g. abuse of a flag of
truce, killing an enemy who laid down his arms and has no means of defense). The life of an enemy who
does not defend himself must be spared, unless he had committed many acts of brutality ($ 14). It is not
clear enough whether that means that any soldier can execute him without due process. There is also an
element of subtle reciprocity in this provision. The Instruction suggests that the one who does not spare an
enemy cannot expect better treatment and mercy if he is at disposal of an enemy.*

The use of poison against an enemy is strictly prohibited (e.g. use of poisonous weapons, poisoning
water supplies or food). The same applies to spreading epidemics and contagious diseases (§ 12). Apart
from representing dishonorable means of combat, these kinds of endeavors can turn against those who
utilize them.

The Instruction also enumerates examples of legal methods of warfare (§ 15): 1) operations that would
cause injury to an enemy; 2) destruction or seizure of objects or equipment indispensible to the enemy; 3)
employment of the ruses of war, excluding breaking promises to an enemy or abuse of the emblem of the
Red Cross; 4) obtaining information about the enemy, but without torturing the prisoners.

According to § 19 of the Instructions, towns and localities that were not defended by the army or their
inhabitants were not legitimate targets and should not be targeted objects of sieges or bombardments.

44 Compare Article 5 of the Geneva Convention.

45 Compare with the Article 6 of the Geneva Convention.

46 This part of § 6 transposed the Article 7 of the Geneva Convention.

47 The Law of War in Serbia in 1877 (ICRC'’s translation from the Serbian of the “Instructions issued by the Minister of War of the
Principality of Serbia concerning the Application of the Geneva Convention of August 22, 1864, and the Rules of War’, International
Review of the Red Cross, No. 157, April 1974, pp. 171-178.

48 Ibid, p. 173. See, also the Preamble of the Saint Petersburg Declaration Renouncing the Use, in Time of War, of Explosive Projec-
tiles Under 400 Grammes Weight, 29 November 1868.

49 Tbid, p. 173.

50 Ibid, pp. 174-175
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The Serbian law of war also included the definitions of enemy combatants and non-combatants (§ 57).
As an enemy combatant was considered any person who fought with weapons under his governments or-
der. Everybody else should not be considered as active enemy, while this status was also denied to pirates,
marauders and other persons who wage war on their own account. The enemy combatants were entitled to
certain protection, unlike marauders or pirates, in a sense that they could not be punished by a court-martial,
but only held as the prisoners of war. The court-martial was also designated for deserters and spies ($ 62)

In § 58 the Instructions set the conditions for the members of the people’s army to be considered com-
batants: 1) they had to be organized in military groups with the authorization of the lawful government,
under command of recognized leaders; 2) to abide to the civilized law of warfare. The fact that they may not
possess the uniform does not disqualify them as combatants.

As to the so called “passive enemies’, i.e. the inhabitants of an enemy country who do not engage in the
conflict, they must not be treated as enemy combatants and killed, led away in captivity or deprived of their
property. Furthermore, they should not be compelled to serve in the enemy’s army, unless they volunteer
for that (§ 61).

Finally, besides the strong moral ground, sentiments of justice and humanity and the consciousness
of the mutual advantages from the application of these rules, there is one more pragmatic impetus for re-
specting the law of war, namely certain types of retaliation called “reprisals” (§ 83). Reprisals are the acts of
retaliation against an enemy that previously violated rules of war. The party that makes the reprisal is not vi-
olating the law of war, because the responsibility is on the other side that provoked these counter-measures.

During its wars against the army of Serbia and the army of Montenegro, the Turkish army violated the
Geneva Convention on a regular basis, particularly as regards respect of the Red Cross emblem. It should
be noted that the Turkish government passed the laws necessary for the proper implementation of the in-
ternational agreement within its internal legal order, under heavy pressure by the International Committee
of Red Cross and the Great Powers. However, the frequent violations of the emblem were probably not a
consequence of ignorance, but deliberate targeting of the “Cross” due its offensive nature for any Muslim
soldier.” It was a very sound explanation and the “Red Crescent” was temporarily utilized for the duration
of this conflict. The officers of the Serbian army were duly informed about these developments in the order
by the Serbian Minister of Armed Forces of 1 December 1877.

According to Boissier, “Montenegro and Serbia were determined to do their best to protect the Red
Cross and respect the Geneva Convention, and they were to prove it. But Turkey was a rather different
matter”> The Turkish army totally disregarded the Convention. The fate of the wounded enemy was to be
stripped, mutilated or massacred. Medical units were regularly targeted despite the Red Cross emblem.*

Minister of Foreign Affairs of the Principality of Serbia, Jovan Ristic, was very dedicated in collecting
the information and evidence about the Turkish atrocities, but also in notifying the delegates of the Great
powers situated in Vienna and Bucharest. A very good example of his approach was the letter of 30 July
1876 addressed to General Michail Chernjajev, Head of Timocko-Moravska Army, in which he asked for
detailed reports about the violence of the Turkish Army.*

One of such detailed reports was submitted to General Chernjajev on 10 August 1876 by Colonel Djura
Horvatovic, testifying about the war crimes committed by the Turkish Army in the City of Knazevac.” Very
similar was the fate of the City of Aleksinac and its inhabitants.*®

In the Note No. 3614 of 28 July 1876 related to the Turkish war crimes in Serbia, addressed to the diplo-
matic representatives of foreign states in Serbia, Ristic describes in details Turkish violence against the local
population.” According to Ristic, the Turkish army pillaged, burned and destroyed villages even in the are-
as where there was no resistance. Ristic claimed that the atrocities, including bombardment of the churches,
had not been done by the irregular Turkish troops, but under command of the regular Turkish officers.

Ristic’s efforts were, without any doubt, very effective. The European states exercised significant pres-
sure on Turkish government to respect the Geneva Convention and other laws of war recognized by the civ-

51 The first military uniforms in the Principality of Serbia were introduced by the Prince Milos Obrenovic in 1827. See: Pavle Vasic,
Uniforme srpske vojske 1808-1918, Beograd, 1980, pp. 19-20.

52 Compare: James Cockayne, Islam and International humanitarian law: From a clash to a conversation between civilizations, In-
ternational Review of Red Cross No. 847, September 2002, pp. 605-606. To prove this point Cockayne refers to the Message from the
Sublime Porte to the Federal Council, 16. November 1876.

53 Boaissier, op. cit. p. 303.

54 Ibid, p. 304.

55 See: Velimir Ivetic, Ratni zlocini Turske vojske u Istocnoj Srbiji 1876, Vojnoistorijski glasnik, br. %2, 1996, p. 234.

56 See: Document No. 3, ibid, p. 240.

57 See: Document No. 5, ibid, p. 242-243. Colonel Horvatovic reported that the whole city of Knazevac was burned to the ground,
including the church and iconostasis. The wells were polluted with dead corpses, while there were many mutilated bodies. Turks
frequently used iron sticks to impale the citizens.

58 See: Documents No. 7 and No. 12, ibid, pp. 245-246 and p. 252 respectively.

59 See: “Srpske novine’, Beograd, br. 197, September 1876, pp. 875-876.
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ilized nations. Victor Hugo published in France an article in newspapers condemning the Turkish crimes,
while William Gladstone acted in similar fashion in Great Britain.®

One of the examples of the impact of the Geneva Convention on the belligerents in the wars in the Bal-
kans 1876-1878 was Section 10 of the Truce Conditions between the Imperial Russian Army and its allies
and the Ottoman Empire Army signed on 19 January 1878. This section regulates the status of sick and
wounded Turkish soldiers captured by the Russian, Serbian, Romanian or Montenegrin troops. These per-
sons had to be under protection of the Allies’ military authorities and monitored by the Ottoman medical
personnel, if any of them were present.s'

Minister Ristic was very pragmatic and utilized the gathered evidence of Turkish war crimes in Serbia,
as well as the great attention across the Europe, to support the “Serbian Question” - the quest for independ-
ence. He did so at the Conference in Constantinople 1876/77 and during the Congress of Berlin in 1878.5*

Development of the Serbian law of war took place in a very specific ambient of state-building and liber-
ation from the Turkish authority. The process was parallel to the process of ab initio building of Serbian mil-
itary organization in terms of personnel, legislation and material resources. The Principality of Serbia early
became a signatory party to the Geneva Convention and continuously invoked violations of its provisions
by the Turkish army during the war 1876-1878. Even before its accession to the Geneva Convention, Serbia
incorporated some of the customary international rules dealing with the protection of wounded enemies
and the prisoners of war within the Law on Organization and Procedures of the Military Courts. Some of
these provisions will be later codified at the international level at the Hague Peace Conference in 1899 and
1907. Accession to the Geneva Convention was significant incentive for further development of the law of
war in Serbia. Following the obligation to implement and to provide for implementation, the Minister of
Armed Forces issued an order that elaborated rather general provisions of the Geneva Convention, and
accommodated it to the context of the ongoing war against Turks. Readiness of the Serbian side to respect
the red crescent was inspired by desire to make the provisions related to the protected emblem effective.

The Serbian civil and military authorities invested a lot of effort to disseminate the information on the
content of the Geneva's rules among the Serbian armed forces. In the same time they managed to develop
a channel of communication with the Geneva Committee that served further for communication with
other national Red Cross Committees. This model of communication was a seed for the future mechanism
of monitoring the respect of the Geneva Convention. It seems that Serbia directly benefited from behav-
ing as a civilized European nation in the field of law of war. Due respect given to the Geneva Convention
additionally legitimized Serbian position in the process of achieving independence under auspices of the
Congress of Berlin.
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THE INTERNATIONAL CRIMINAL TRIBUNAL
FOR THE FORMER YUGOSLAVIA
AND THE REPUBLIC OF SERBIA - COOPERATION
IN CRIMINAL PROSECUTION OF WAR CRIMES!
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Abstract: The paper deals with the important topic of the establishment of the International Criminal
Tribunal for the former Yugoslavia (ICTY) and cooperation with the Republic of Serbia in the prosecution
of war crimes. The introductory section points to the ambient and other factors that preceded the establish-
ment of the ICTY and the cessation of civil war in the former Yugoslavia. The next section of the paper deals
with the establishment of the ICT'Y, its legal positions and the critical review of the court from formal legal,
materially legal and other objections. The third part of the paper deals with the cooperation of the Republic
of Serbia and the ICTY to prosecute war crimes, and in this context it lists periodization in their relations,
legal bases and mechanisms of cooperation and especially the role of the Ministry of Internal Affairs of the
Republic of Serbia. At the end is the final part instead of a conclusion.

Keywords: The International Criminal Tribunal for the former Yugoslavia (ICTY) - establishment, legal
opinion and criticism, Republic of Serbia, war crimes, cooperation between the ICTY and the Serbian MI.

INTRODUCTION

In the period after the Second World War there were a number of armed conflicts, wars and the mili-
tary interventions in which there were many casualties and serious indications of committed war crimes,
crimes against humanity and other international crimes. Among the most famous were the cases of military
involvement in Vietnam in the seventies of the last century, then the military conflicts in Iraq, Afghanistan
and other countries. The same applies to the former Soviet Union military intervention in Afghanistan and
a few other cases.

However, despite the serious indications of executed international crimes there has been no effective
investigation, nor were there any legal proceedings initiated in order to prosecute offenses. The main reason
is the ideological division of the world at that time, based on the existence of a balance of power (fear) and
all judicial initiatives are blocked. Law and justice were pushed into the background, and political reasons
again prevailed over legal and humanistic reasons.

After the fall of the Berlin Wall, there was a rearrangement of the former Soviet Union and Eastern
bloc, transition of ex-socialist countries and reform in the countries behind the Tron Curtain’ On the new
political map of the world the US (NATO) took over the leadership position, as expressed by the phrase
“new world order”. The newly created states implemented a process of transition with more or less success
and continued economic development, while some of them even managed to become equal members of
the EU (Slovenia, the Czech Republic, Slovakia, Hungary, etc.).

In the late 80s and early 90s a wave of social change arrived to the common state of the SFR Yugoslavia.
Changes in the former Yugoslavia were not adequately legally and politically articulated, and soon nation-
alism erupted in a multinational community into armed conflict. In the situation in former Yugoslavia rep-
resentatives of the international community were involved, especially the EU and other subjects, but they

1 This paper is the result of the research on project: “Management of police organization in preventing and mitigating threats to se-
curity in the Republic of Serbia®, which is financed and carried out by the Academy of Criminalistic and Police Studies, Belgrade - the
cycle of scientific projects 2015-2019.

This paper is the result of the research on project: “Development of institutional capacity, standards and procedures for countering
organized crime and terrorism in the conditions of international integration”. The project is funded by the Ministry of Education and
Science of the Republic of Serbia (no. 179045) and implemented by the KPA in Belgrade (2011-8722; 2014). The project manager is
prof. Mijalkovi¢.

2 zeljko.nikac@kpa.edu.rs
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failed to reach sustainable political agreement with the leaders of the former republics and preserve peace.
The impact of foreign intelligence services in the region and the different interests of the great powers was
evident, all of which contributed to a further escalation of the conflict and the disintegration of the former
Yugoslav federation. Instead of peaceful and democratic change, an armed conflict has led to massive hu-
man casualties, material losses and exile of nearly one million citizens of the former Yugoslavia.

After the signing of the Dayton-Paris peace agreement in 1995, whose anniversary (19 years) was marked
recently, peace in this region was established. However, the crisis in the former Yugoslavia was still smolder-
ing in the territory of Macedonia and Serbia (Kosovo and Metohija), which escalated with NATO aggression
against the Federal Republic of Yugoslavia (1999). During the conflict in the former Yugoslavia, there were
serious indications that in some military operations and at certain locations serious crimes was committed,
including war and other crimes in the corpus of international crimes. This was the reason that in 1993 the
UN Security Council responded on the matter and adopted several resolutions, which points to the danger of
war on the peace in the world and other values that are protected by the UN Charter (Chapter VII).

ESTABLISHMENT OF THE INTERNATIONAL CRIMINAL TRIBUNAL
FOR THE FORMER YUGOSLAVIA (ICTY)

The International Criminal Tribunal for the former Yugoslavia (ICTY) is an ad hoc criminal tribunal
that was created on the occasion of the serious allegations of war crimes carried out in the conflicts in the
former Yugoslavia. Formally, the ICTY had established with special UN Security Council Resolution No.
817/93 of 25/05/1993 and in the spirit of earlier adopted decisions of this body, more precisely Resolution
No. 780/92 (06/ 10/1992) and No. 808/93 (22/02/1993). In legal terms, the ICTY is responsible for situations
of serious violations of the Geneva Conventions, violations of the laws or customs of war, genocide and
crimes against humanity in the former Yugoslavia since 01/01/1991. The jurisdiction of the ICTY legally
relies on the previously adopted principles of the Nuremberg Tribunal and the Code of Crimes against the
Peace and Security of Mankind. The main task of the ICTY is to determine individual criminal responsibil-
ity for specific crimes on the basis of properly conducted procedure.

The establishment of the ICTY understandably caused enormous worldwide attention, especially in
the professional circles. Several scientific meetings, conferences and round tables were organized on which
participants discussed the legal basis for the establishment and functioning of the ICTY in the present
circumstances. The Fund for Humanitarian Society has organized an expert round table devoted to the
“Hague Tribunal” - the establishment, competencies and other relevant issues. During this and a n umber
of other conferences focusing on the ICTY, experts expressed opposing views regarding the establishment
and functioning of the tribunal.

Among the critics of the establishment and operation of the ICTY there is a prevailing opinion that the
Hague Tribunal has no legitimacy because it was established by SC as a body within the UN system that has
no legal capacity (S. Djordjevic, Z. Stojanovic, R. Bulajic, B. Kosutic). Supporters of this opinion have fur-
ther stated that this decision of SC seriously departed from the fundamental principles of the UN Charter,
reminding that the practice in the previous cases of severe violations no special tribunal was ever formed
(Korea, Cambodia, Vietnam, Laos, Panama, Afghanistan). For these reasons, many war crimes have re-
mained unsolved to this day, and criminals were not adequately punished. As an example, the United States
had for more than three decades avoided the extradition of Yugoslav war criminal Artukovic Andrija, who
was accused of the most serious crimes committed during World War II in the territory of the so-called
Independent State of Croatia.

Another group of authors (V. Dimitrijevic, K. Obradovic, V. Vasilijevic et al.) has taken the completely
opposite stance and expressed opinion that the ICTY is fully legitimate. In support of this the authors stated
that the Security Council is the most important organ of the UN, so that according to the UN Charter it has
this kind of jurisdiction. They reminded that the ICTY is conceived as a corrective to the national courts,
which is especially important in cases of bias, evading the law, obstruction of justice and abuse of rights. All
signatories of the Dayton-Paris peace treaty admitted jurisdiction of the ICTY. Accordingly, they are obliged
to respect the legal norms and the application of Article 29 of the ICTY Statute which provides for mandatory
extradition of a person, at the request of the court, regardless of the Constitution and other restrictions.’

We think that the arguments of both viewpoints are legally reasonable and it can be debated, which is
one of the objectives of the paper. However, the ICTY was established by the Security Council as the most
important organ in the UN system and works de facto for two decades. True, it is undisputed that the ICTY
was created for political reasons as well as international courts before him, and today operates in identical
circumstances. For these reasons, right and justice are often in the background, which is our critical review
of current work of the ICTY.

3 Vasilijevi¢ V, Chapter VII of the UN Charter and international criminal law, “International Politics” No .1018 - 1022, Belgrade 1993,
str.23-25.
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LEGAL STANDPOINTS OF THE ICTY

In the doctrine of international criminal law there were no unique, unified and generally accepted
norms and institutions. Almost identical situation existed with regard to legal rules of criminal procedure
before international criminal courts. In one such an environment ICTY tried to find a legal basis in ear-
lier stances, the principles of the Statute of the Nuremberg Tribunal, the judgment of this Court and the
decisions of the General Assembly of the United Nations which confirmed the principles of international
criminal law.

A particular problem for the startup and operation of the ICTY further was the fact that in the hierarchy
of the UN no more judicial authority in the international system. In the internal legislation of countries
such judicial instances exist, act upon legal remedies and take legal positions that are binding on the low-
er levels and build unique jurisprudence. ICTY, therefore, by the Anglo-Saxon model resorted functional
interpretation of existing norms, took legal positions on certain issues and joined the “creation of law” in
specific cases. Of course, from the standpoint of civil law it is unknown and incomprehensible, primarily
for the professional public from the area of the former Yugoslavia.

In many matters ICTY is legally determined by taking individual attitudes. This was the case with re-
gard to objections of the accused, defense counsel, experts on particular issues, institutions and NGOs. The
practice of “authentic interpretation” of norms was justified by the absence of a higher judicial body within
the UN system, then the process needs and requirements to rectify the legal dilemmas in some matters.

From important legal positions that ICTY took, we remind: a) legal positions on status issues, b) de-
fense issues, v) matters trials in absentia and others.

Status issues are the first in a series that have been the subject of attention the ICTY. These questions
were driven by the accused and the defense lawyers who challenged the legitimacy the ICTY, its establish-
ment and operation. In the absence of material provisions ICTY is engaged in the discussion of these de
jure previous issues, but as a rule, rejected all objections of status. ICTY stated functional understanding
of the concept of competencies that make up the temporal, loci, personae et materiae and “legal power” as
the authority of the court to definitively make decisions about “what is right” and in each case. In addition
to that referred to ICTY and works as an independent legal body in the international legal order, then it
has “inherent” powers, acts in the spirit of the rule of law and provides legal guarantees to all the accused.*

Questions of Defence of the accused were driven by the accused and their defense counsels, who pointed
out the numerous difficulties in preparing his defense. It is particularly pointed out in the real weaker position
of defense in relation to the Prosecution, especially in terms of evidence, their execution and amendments.
The big problem for the defense was the calling of witnesses, because there are significant disturbances and
even threats to witnesses. In this section there is a problem regarding the status of protected witness whose
identity was not communicated to the start of the trial, and communication with them is only possible after
the start of the trial. The big problem for defenders of the continental legal field is the fact that the Tribunal’s
prevailing Anglo-Saxon procedures and rules. In addition to the language that was another obstacle for a
large number of defense counsel, and what is objectively disrupt the defense and its preparation.®

In our opinion, the biggest problem for the defense was represented at that time the media demoni-
zation of Serbia and our people, because in the ether went ugly picture of Serbia and participation in past
events. Certain defendants have even systematically stigmatized because the media portrayed them solely
as war criminals, and in that way they was foredoomed.

However, the ICTYY rejected a number of argumented complaints of this type and in their explanations
referred to the normative-legal acts, such as the ICTY Statute and Rules of Procedure and Evidence.

Questions of trials in absentia and the other relating to the proceedings before the ICT'Y have also been
the subject of attention of professional and general public. According to Article 61 of the Statute the ICTY
it is possible to initiate proceedings before the court when the defendant is currently unavailable. The con-
dition is that against certain persons was indicted and launched evidence. This solution is provided in cases
where the accused is long time hiding, avoiding participation in the process and in the opinion of the court
abused procedural rights directly through defense and in other ways.

In these situations, ICTY may commence proceedings in absentia, review and confirm the indictment
(reconfirm), issue an international arrest warrant and oblige all countries to cooperate. The position of the
accused is exacerbated by the fact that at this stage the participation of his counsel is not possible, because
everything is conditioned by the first appearance of the accused before the Tribunal. By the rules of proce-
dure and evidence the accused and the defense until the moment of occurrence have legal observer status,
but without being able to familiarize themselves with the subject matter of guilt and to participate in the
proceedings.

4 Milinkovic B, Past practice of the ICTY. “International Affairs’, No. 1048, Belgrade 1996, page 12-15.
5 Ibid.
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For such solutions, which are also the achievements of the common law defendant and counsel have
filed numerous complaints, but the ICTY rejected them all, with arguments about the “inherent” powers
and by reference to the normative acts governing the procedure.®

CRITIQUE OF THEICTY

Today, after two decades of the formal establishment of the Tribunal and slightly less from the begin-
ning of his work, we believe that based on the undisputed facts can provide a critical review of the work
of this body. In this sense, we left aside the political and similar reasons, we provided review of the ICTY
from the standpoint of profession and in keeping legal arguments. This particularly refers to the facts that
are related to the establishment of normative-legal acts (Statute, Rules procedure and evidence), the current
practice in the works and other circumstances.

For ease of presentation, we systematize the objections to the legal nature and other reasons to formal,
substantive and others. Objections are based on professional attitudes and somewhat civic public, with the
territory of the former Yugoslavia, and experts from the international community.

a) Formal legal remarks refer primarily to the procedure of establishing the ICTY, which was estab-
lished by a decision of the UN Security Council. The legal basis for the decision SB was the UN Charter as
the supreme law of the United Nations system. The special emphasis was on Chapter VII, which is dedicat-
ed to the preservation of world peace and security, on the basis that the SB is authorized to take action in
the event of threats and dangers to peace and security in the world.”

The main objection of the majority of experts refers to the capacity of the Security Council to establish
ICTY, as a judicial body which should be independent and impartial. De facto ICTY was established as a
subsidiary body of SB as an executive body, in what way is already at the beginning of the work questioned
the principle independence of the court.®* However, the court rejected this and related objections with the
argument in which points out the reasons for the establishment (“reports on the situation in Yugoslavia,
especially Bosnia and Herzegovina, then ethnic cleansing, a threat to world peace and security”),” which is
then spread reasons stated in the decision of the Appeals Chamber of the Tribunal in the Tadic case."

We think that it is evident that SC did not possess the necessary legal capacity and inherent jurisdiction
to decide on the establishment of the court Resolution SC was based on political reasons and without suffi-
cient legal basis in the order of UN and international law, and for these reasons, SC took extensive attitude
in the interpretation of Title VII of the UN Charter. Certainly, this ad hoc and selective approach SC is not
in the spirit of the UN Charter, especially not to the nature and purpose of an international criminal court."

In terms of the content SC decisions are based on the idea of establishing peace in the former Yugoslavia
asa UN member state, where, according to the understanding SC armed conflict endanger world peace and
security. Most authors agree with the starting arguments, but it should be reminded that peace is established
in Yugoslavia by signing the Dayton-Paris Peace Arrangement (1995), and therefore part of the argument
(“establishing a disturbed peace”) does not stand. Attitude of several authorities (A.Kaseze) which stated
that the objection about the impact of politics is argumented is for respect, but after they prevailed func-
tional approach and believe that the creation of ad hoc tribunals is useful in the absence of an international
criminal court of universal jurisdiction."

b) Legal remarks we will consider in the context of the Constitution, certain legal terms, institutes and
principles of criminal law and others.

The Statute of the ICTY is the most important legal document of the court for its organization and
operation. Legally and technically, it is an act that has a smaller number of provisions (34) systematized
in several chapters: the court’s jurisdiction (actual, territorial, time), individual criminal responsibility, or-
ganization, investigation and preliminary procedure, trial and post-trial procedures, cooperation and legal
assistance and general provisions."

At first glance, it is evident that the statute as a legal act somewhat flawed particularly in terms of sub-
stantive criminal law, because of the smaller volume contains legal solutions in the general part of criminal
law and relevant international conventions. It is further undisputed that the ICTY in previous work mainly

6 More info: Group of authors, Guide to the Hague Tribunal, OSCE Mission to Serbia, Belgrade 2008.

7 UNSC Resolution br.817 / 93 dated 25.05.1993.

8 Nikac Z, The transnational cooperation in fighting against crime, Interpol and Europol, The Institute for textbooks and teaching
aids, Belgrade, 2003, p. 96-101.

9 Op.cit. in footnote 5. Operative paragraph no.2. Rez.UN

10 Op.cit. in footnote 1.

11 Stojanovi¢ Z, Ad Hoc Tribunal for the Former Yugoslavia and the International Criminal Law, Right Theory and Practice no. 1,
N. Sad, 1999, p. 8-14.

12 Opuit. in footnote 1.

13 Krec¢a M, Surlan T, Practicum in International Public Law, KPA, Belgrade 2011, p.318-320.
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guided with elements and principles of the common law (procedure), which is incomprehensible in relation
to the national law of the former Yugoslavia where armed conflict occurred and for which the court was
established. ICTY is largely practiced norms of customary international humanitarian law, which causes
the present legal ambiguity and many unknowns for lawyers from continental legal areas. Also, it is contra-
ry to the principle of legality and universal guarantees on accused persons, especially in a fair, lawful and
procedure within a reasonable time.

Certain terms and provisions of criminal law are not clearly defined in the current provisions of the
Constitution, and it further disrupts the work of and the immediate application in practice. Thus, for ex-
ample, there are no precise stipulations regarding certain important issues such as the age of the accused,
grounds for excluding criminal responsibility; attempted criminal offenses, concurrence of offenses and the
other legal institutions and concepts.

Objections may be made to the disruption of some basic principles of criminal law, which are generally
accepted in doctrine and the practice. Thus, the well-known legal principle nullum crimen, nulla poena sine
lege (no crime and the punishment if it is not required by law) injured a lack of general and specific provi-
sions of criminal law and the procedure of determining violations of criminal sanctions. Complementary
principle of criminal law nullum crimen sine culpa (no crime without guilt) was disrupted also, due to the
absence of general conditions related to criminal responsibility.'*

Procedural remarks apply to the proceedings before the court which is regulated by the provisions of the
Statute of the Tribunal, and even more by the Rules of Procedure and Evidence, which is now much more
widely used in the daily work of the court.

Rules of Procedure and Evidence constitute a legal act that is from the standpoint of legal technique sig-
nificantly higher than the Constitution, due to the volume and the number of provisions. The document
contains several sections: general provisions, priority Court (requirements, jurisdiction, ne bis in idem), the
organization of the court, the investigation and the rights of suspects, pre-trial proceedings, before a trial
panel, the appeals procedure, audit procedure, forgiveness and the pardon.

Preliminary analysis of the document and past experiences suggest that the act provides significant
opportunities for prosecutor and the court, but it is unacceptable as it is to the detriment of the accused
persons. Thus, we first mention secret indictments that dominate in some cases, which we consider that
can be accepted partially in the investigation phase as the initial part of the process. Another example is the
principle of rotation according to which the almost the same judges was in the first act in the first instance,
and then in the second stage of the appeal. We think that is a valid objection and the defense (accused) on
the application of the principle of flexibility prosecution, on the basis of which the prosecutor has the dis-
cretion that does not prosecute the offender if he agreed to testify against another person."”

From the standpoint of basic procedure remark refers to the primacy of the common law and the rules
of procedure, because most of the accused and the defense do not know the postulates of this law. It has
been said that the war on the territory in the former Yugoslavia and that it is natural to apply the then cur-
rent law, both substantive and procedural. Thus, in the stage of gathering facts and evidence of potential
adversarial principle prevails in relation of the investigation, i.e. the complete domination of the adversary
principle and the how it is known in the common law system.’®

Especially significant are the remarks made on the procedure of proof and evidence gathering, because
the experiences so far in some cases ICTY did not have sufficient material evidence. First of all, there is
a lack of relevant documentary evidence and as a result has been disabled objective and comprehensive
approach of the Tribunal, particularly in sensitive and the complex cases. It is known that the Tribunal at
Nuremberg possessed quite good factual material, but it was not only result of the famous German metic-
ulousness, but also due to the good investigative activities. However, in the case of the court in The Hague
there prevails personal evidence such as the questioning of the suspects (defendants accused), examination
of witnesses, hearing damaged, etc.”

The hearing of the protected witness is of extraordinary significance as a procedural action of the hearing
the person whose identity is not revealed, to the accused and the public. On the one hand, bearing in mind
the current practice and the state of relations in the former Yugoslavia, the procedure indicates a non-legal
influence on witnesses and witnesses whose credibility has not been checked.”®* Consequently, there are

14 Stojanovi¢ Z, International Criminal Court - Utopia or Reality? The Tribunal for the former Yugoslavia. XIV Congress of IADL,
Capetown, 1996

15 Vujin M, International Tribunal for the Former Yugoslavia: the relationship between law and lawlessness, “JRKK” No.3 / 98,
Belgrade 1988, p.87-101.

16 Rakic-Vodineli¢ V, Review of Rules of Procedure and Evidence of the International Tribunal for the Prosecution of Persons that
are supposed to be responsible for serious violations of IHL committed in the territory of the former Yugosslavia since 1991, the
International Criminal Tribunal for the Former Yugoslavia: characteristics and procedures, Proceedings documents, Belgrade 1996,
p.103-152.

17 Op.cit. in footnote 7, p.98-100.

18 Ibid.
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serious doubts about the credibility of witnesses and thus undermines the essential right of the accused to
defense. On the other hand, there are good reasons why this process has introduced that possibility, because
some evidence could not be obtained otherwise and the witnesses could not be protected. In any case, the
application of this institute in practice will show its evidentiary strength and sustainability in the practice
of the ICTY.

¢) Other remarks that are mentioned in the literature on account of ICT'Y mainly related to the practice
of the ICTY, which is in many ways quite controversial and strange in terms of certain court decisions.

Thus, the Hague tribunal, which is normally responsible for crimes in the former Yugoslavia from 1991
until today, did not respond to crimes of members of the alliance during the NATO aggression against
Yugoslavia in 1999. In doing so, the authors have pointed out that this powerful argument did not enter
in the question of responsibility for aggression, because this offense is not the subject matter jurisdiction
of the ICTY.” The fact is that during the NATO attack on Yugoslavia was significant (incidental) civilian
casualties, which are conceptually defined as “collateral damage“* We believe that the meaning of the term
is to minorize mentioned crimes, escape responsibility for non-legal acts and thwart the right of victims
for compensation of damage. And beyond that, in the case of aggression against Yugoslavia crimes were
committed prohibited means and methods of warfare. Finally, peace was established after the signing of
the Military Technical Agreement in Kumanovo and the adoption of UNSC Resolution 1244, according to
which the territory of Kosovo and Metohija was placed under temporary UN administration.?!

Next questionable thing in the practice of the Tribunal is different penalties for the same offenses. It is
known that the ICTY acted differently in a number of cases with identical factual material and legal qual-
ification, but it is justified court freely, different personnel composition and higher other arguments. We
think that the differences that are the result of different legal positions of individual panels of judges are not
acceptable, but it should occupy identical legal positions and make identical decisions in the cases of the
same legal qualification of the offense and factual material.>*

A serious remark refers to the mysterious deaths that occurred in detention in a few cases, which is
very seriously shaken the credibility of the court. As a rule, the victims were almost all Serbs, which further
strengthened the so called anti-Hague lobby and further amplified doubt in impartial work of the ICTY.
Of course, one should be careful and show respect for the victims that are not recorded by ethnicity, but in
terms of facts.

An important remark concerns the violation of the rights of the accused that has happened in sever-
al cases in the practice the ICTY, as well as violent apprehension of persons, inadequate legal treatment,
mistaken identity and others. And beyond that, people who are on these grounds had been damaged were
unable to obtain reparation, both material and the immaterial. It is particularly illustrative case of the ac-
cused Dr V. Seselj, who had previously voluntarily surrendered to the Tribunal (23.02.2003), but was in
custody until recently (12.11.2014) and the judicial process is not yet complete. In this case, there were
several breaches of the rights of the accused, but also and emotional and maladaptive defense reaction to
the decision of the ICTY (disrespect, insult). In any case, the right to trial within a reasonable time is violat-
ed, which is defined as a universal standard under Article 14/3 “c” of the ICCPR (1966), and according to
Article 6 of the ECHR (1950).2*

COOPERATION BETWEEN THE REPUBLIC
OF SERBIA AND THE ICTY

The ICTY, which was established by the UN Security Council in 1993 received the “right of citizenship”
in the former Yugoslavia two years later. In 1995 the Dayton-Paris peace agreement was signed , ending the
war in Bosnia and Herzegovina and the peace agreement signed by the authorized representatives of inter-
ested parties (Serbia, Croatia, Bosnia and Herzegovina), with the mediation of the great powers (the United
States). The Parties welcomed more international obligations, including the jurisdiction of the Tribunal in
The Hague and is committed to full and unconditional cooperation with the Tribunal.* Cooperation with

19 Krivokapi¢ B, War crimes committed by NATO during the aggression on Yugoslavia, “Foreign legal life” No.1-3 / 00, Belgrade,
2000, p.5-33.

20 Lat. collateralis- flank, side, delinquent. In military terminology of some countries this term is used to denote incidental civilian
casualties and destruction of civilian objects, which is taunting to us and conceals the true nature of the crime and damage.

21 UN Doc No.5/RES/1244, 4011 session SC UN 10.06.1999.

22 More information: Petronijevi¢ G, lack of principles in the application of legal standards in the work of the ICTY, “Hague tribunal
between law and politics,” Proceedings of the Institute of Comparative Law;, Belgrade, 2013, p.138-150.

23 The death of the former President of the FRY and RS S. Milosevic, then the death of the late former president of the RSK. M. Babic
and others in the detention unit in Scheveningen.

24 Paunovic M, Krivokapic B, Krsti¢ I, International Human Rights, Belgrade 2010, p.197-199.

25 The General Framework Agreement for Peace in Bosnia and Herzegovina with 11 annexes, supporting letters and the Final Decla-
ration, International Politics no. 1041, Belgrade 1996 .; Bonn Conference on the Implementation of the Peace, Bon 09-10.12.1997,
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the ICTY was overlooked as mandatory to the previously adopted UN resolutions, conventions, agree-
ments and other documents.

Cooperation between the ICTY and the Parties, and therefore the Republic of Serbia, had an evolution-
ary path and has undergone various stages from initial distrust and ignorance, through rapprochement,
communication and partnerships and, finally, now almost complete cooperation depending on the phase
of individual judicial process.

a) In the initial period (1993-2000) cooperation between the ICTY and the Parties is almost entirely
absent, and the reason is the high initial mistrust and switching for accountability to each other for the last
civil war and tragic consequences. It is evident that none of the participants was ready to accept part of the
responsibility of their own, while the question of individual criminal responsibility did not arise. The initial
period of the Tribunal's work was marked by disorientation of the Tribunal to the Court and the Prose-
cutor’s Office because they did not properly comprehend the environmental and other relevant factors
in which cooperation should be established. Thus, already in the first prosecutions by the ICTY started
already great mistrust of the participants in the conflict, and on the other hand mutual distrust previously
warring parties and distrust of the tribunal. Cooperation in this period is almost absent and was more
declarative, without any significant results.

Cooperation between The Hague and Belgrade was modest and more declarative. In addition, coopera-
tion has been plagued with poor international relations between the leadership of the then Federal Republic
of Yugoslavia (RS) and the international community, especially with the United States and leading Western
countries. It is greatly hampered the already weak position of our country in the world and international
relations. Significant political differences and mistrust still led to a sharp exchange rate and the policy of
conditionality towards our country and imposing sanctions FRY because of the war in the former Yugo-
slavia. The antagonism between the leadership of the former Federal Republic of Yugoslavia (RS) and the
US and their allies increased, which led to the fact that relations with the ICTY and other international
subjects are very weak. And beyond that, the FRY is accused of contempt of the Dayton Agreement and was
followed by threats of re-introduction of international sanctions. In early 1999, on the situation in Kosovo
and Metohija and the failed negotiations in Rambouillet, the US and NATO are committed aggression
against Yugoslavia and bombed our country without a UN Security Council decision. After the signing of
the Kumanovo Agreement the war actions are ended, there was a withdrawal of our forces and the entry
of NATO forces (KFOR) in Kosovo. All this is done in the accordance with the later taken by UN Security
Council resolution 1244.%

b) In the period after 2000 has been a well-known social change in the Federal Republic of Yugoslavia
(Serbia) and shift of previous government, following the presidential and parliamentary elections. The in-
ternal changes have affected the position of the Federal Republic of Yugoslavia (RS) at the international lev-
el, and our country has promoted a new political platform in the field of foreign policy. The more moderate
stance is occupied and promoted policy of cooperation with the international community, especially with
the leading countries of the world. It was further pointed out that the FRY (Serbia) wants to become a factor
of peace and stability in the region, then to establish good neighborly relations and that in the foreseeable
future apply for admission to the EU. Amended approach was met with the support of the most important
subject of international politics and in this period the Federal Republic of Yugoslavia (Serbia) had signifi-
cant assistance from the international community, especially the EU Member States. They re-established
and built to a higher level of international relations with numerous countries and international organiza-
tions, which was of importance for the general position of our country in the international community.

The return of FRY (RS) in the international community is actualized many political and international
legal issues, including the question of previously signed international treaties and earlier international com-
mitments. Of course, there is the question of the obligations that each country has on the basis of member-
ship in the UN, other international organizations and on the basis of previous international agreements.
Such a dilemma arose and in terms of our obligations relating to cooperation with the ICTY, on the basis of
membership in the UN and signed the Dayton-Paris peace agreement.

Position FRY (RS) was an indisputable from the standpoint of international law and all previous com-
mitments under international agreements are accepted. Consequently there was no question about the
obligations relating to cooperation with the ICTY because there was undisputed international legal basis.
From the standpoint of internal law was a dilemma in relation to the current Constitution of the Federal
Republic of Yugoslavia (Serbia)?” which did not allow the extradition of our citizens, as well as due to the
lack of specific legislation in this area, other legal and political reasons. Legal dilemmas on constitutional
constraints and other issues have led to different interpretations and disputes, making it difficult to decide

International Politics no. 1063-1064, Belgrade 1997, p.29-30.
26 UN SC, Doc. S/RES/1244, 10.06.1999.
27 Constitution of the Federal Republic of Yugoslavia, “Official Gazette of RS” no. 01/92.

Constitution of the Federal Republic of Yugoslavia, “Official Gazette of RS” no. 01/90.
-291 -



Zeljko Nikac, Boban Simic

the competent authority and led to delays in cooperation with the ICTY. The federal government has tried
to avoid a legal vacuum and find a modus for cooperation with the ICTY in order to protect national inter-
ests, because they are threatened new sanctions and isolation of the FRY.

The federal government has adopted a by-law on cooperation with the tribunal called the Regulation
on cooperation with the ICTY.?® According to the same sub-legal act established the powers of the ICTY to
undertake investigative activities in our country, then the transfer of criminal proceedings pending before
the national courts, legal aid, the execution of the judgment the ICTY in Yugoslavia. However, at the initia-
tive of several proposers Federal Court issued a decision according to which the Regulation on cooperation
with the ICTY does not agree with the FRY Constitution and the Law on Criminal Procedure.?” The Court
took the opposite legal position in relation to the decision of the act and gave priority to the provisions of
national law in relation to international and pleaded against the direct application of the Statute of the ICT'Y
in our legal system.

There have been repeated delays in cooperation with the ICTY and threat of new sanctions to our
country, and the government of the Republic of Serbia adopted a similar bylaw entitled Regulation on co-
operation with the ICTY** The adoption of this regulation is eliminated the problem of cooperation with
the ICT'Y, while on internal level disagreements and lack of consensus on the most important issues stayed.

Then FRY adopted the Law on Cooperation with the ICTY for the Prosecution of Persons Responsible
for Serious Violations of International Humanitarian Law Committed in the Territory of the Former Yugo-
slavia since 1991.3 From the standpoint of legal technique in question is a regulation that is relatively short,
succinct and contains VII sections with a total of 41 provisions. In addition to the introductory (general)
provisions in systematics important place have provisions relating to the following matters: powers of the
ICTY to conduct any investigation in Yugoslavia, the transfer of domestic criminal cases to the Tribunal,
the procedure of extradition of the accused, legal aid, the execution of the judgment the ICTY in Yugoslavia
and others.

On the material and legal point at issue is lex specialis rule in a very sensitive area, already in introduc-
tory provisions emphasize the principle of priority of international obligations accepted by the FRY and
the respect of the Statute (Article 2). He further highlighted the principle of respect for the sovereignty
of the FRY in case of conflict with the requirements of the ICTY, but in practice extensively interpreted
in terms of the primacy of the Tribunal in relation to national jurisdiction (Article 4).* It is envisaged the
establishment of a special body - the National Council for Cooperation with the ICTY (Article 7), which is
still functioning.®

On the procedural legal point of law is quite precisely regulated legal procedure and the procedure of
cooperation between our bodies with the ICTY. Estimated number of specific powers the ICTY to under-
take investigative activities on our territory: the collection notice, hearing persons (suspects, defendants,
victims, witnesses, experts), autopsy and exhumation of bodies, collecting material evidence, inspection
and copying of files and others. (Articles 9 -11). It was established to limit cooperation with the ICTY in the
case of endanger national sovereignty, security and public order (Article 10, paragraph 3). The next section
(Section III) is regulated by the transfer of criminal proceedings pending before the national court (Article
12-17), which is in accordance with the forms of international judicial cooperation (legal aid).**

The procedure of transferring face has a central place in the Act, and is regulated within section IV
(Article 18-31). Surrender relates to the accused persons and are not intended exemptions, privileges, and
immunities, even for heads of state. According to the Act the decision on the extradition of persons is
taken by the competent authorities of FRY. The Republic of Serbia as the successor state took over the
international obligations, and such legal position has in terms of cooperation with the ICTY. The request
for the surrender of persons submitted to the Ministry of Justice to the compete